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Ix spire of the vigilance of officers of the law, bur- 





















glaries, thefts and robberies continue at an alarming 





rate. Occupants of city apartments and residents of 
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suburban homes are alike menaced by this constant 
b i r Ac 
threat of loss. Not only silverware and jewelry but 
furs, clothing and household goods of every descrip- ie 
i. / 
tion are likely to be stolen. : i 
¢ 
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ZETNA RESIDENCE BURGLARY | 
i E 
; E 
AND THEFT INSURANCE , 
, ae ls , Ir 
The wisest way of “keeping watch” of your Here are some of the features of this de Ir 
possessions is to insure them promptly and sirable contract of protection: Ir 

adequately. ae | 
adequately Covers thefts by sneak thieves and em- | J 
u 
For a comparatively small sum an Etna ployees as well as losses caused by burglars. Ju 
Residence Burglary and Theft policy may be Covers damage caused as well as value of Ju 
purchased that will give you peace of mind property stolen. LC 
. all mec hy ree ’ de ify : . i > 
se all oer - a to indemnify you for Covers property of wife, children and other a 
sses when they occur. , ; 
such losses when the —— relatives permanently living in the home. P 
; Pi 

(Three years protection may be bought at Covers guests’ and servants’ property up to 

two and one half times the annual rate.) 25% of the policy limits. P 
Re 
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IT PAYS TO BE ATNA-IZED! 


The Aétna Casualty 
and Surety Company 


Affiliated with the 
AETNA LIFE INSURANCE COMPANY 


Hartford . . Connecticut 
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The asterisks in front of certain titles indicate that these are articles on the subject.) 


Accountants, Liability of, 3 


Administration of Justice: 
Accelerating of, 495 
American Bar Association and, 59¥ 
Attorney General’s Report, 92 
Automobile accidents and, 356 
Bar Associations and, 6, 360, 
Capital, Labor, and, 211 
Declaratory administrative rulings, 7 
Defects and remedies, 922 
Improving, omprehensive program 
for, 726 
Modernizing, 5 
Public criticism of, 
Totalitarian justice 


Q29R 


626, 


9298 


(Russia), 970 


Administrative Agencies: 
*Administ! Agencies 
Law, 109 

Administ! 
1008 
Administrative 
system, 267 
Committee I 098 
Conference n, 282, 287 
Corrupt Pr ces Act, debat 
tension of 755 
Court of Appeal 
De velor met al d 
English, 2 
Evidence, to what extent bound by 
rules of (| essay) 630, 891 
Federal Communications 
265, 407 
Impartiality, essentials of, 134 
Internal Bureau, decentrali- 
zation of, 185, 861 
Interstate Commerce 
book revi w, 4581 
Judicial powers, 270 
Judicial review—see 
Law” 
Judiciary and, 431 
Law and, 109, 600 
Personnel, 109, 594, 


Politics and, 838 


and the 


itive 
review, 
legal 


tribunal 
600 


trom, 406 


growth of, 630, 837 


Commission, 


Revenue 


Commission; 


“Administrative 


839 
Powers, union of, 269 
Procedural safeguards, need 
Public announcement of 
prosecution, 419 
Publication of rules 
841 
Questionnaire 
Removal of officers, 338, 
Wages and Hours Administrator, 967 


Administrative 
Committee 
Delegation 
Development of, 282 
Evidence before fact 
630, 891 

Fair hearing, 
840 

Federal Power Commission, review of 
orders of 654 

Finality of administrative 
279, 382, 840 

Injunction; exhausting administrative 
remedies, 51 

Inte Commerce 
finality f findings 


-=9 


for, 283 
grounds of 
393, 


and orders, 


analysis of, 288 


§82 


Law: 
754, 1037 


powers, 269 
finding boards, 
essentials of, 471, 754, 


findings, 


Commission, 
and orders of, 


rstate 


572 
Judicial review, 111, 
839. 897 
Jurisdictional facts: 
New Jersey 244 


274, 


trial de novo. 280 


Packers and Stockyards act, 565 

Rate cases, judicial review in—see 
“Public Utilities” 

Removal of administrative 
338, 682 

State law, 344 

Treasury Department, plan for dec- 
laratory rulings, 7, 373 

Zoning cases, judicial review of, 901 


officers, 


Admissions to the Bar: 

*Admissions to the Bar—Before and 
After, 915 

Approved law school, requirement of 
graduation from, 872 

Arizona, 2 

Bar Associations and, 921 

Character affidavits, 399 

Character Committees (Connecticut), 
399 

Character examination, plan for, 776 

College record, false statements con- 
cerning, 399 

District of Columbia, 168 

Foreign states, investigation of attor- 
neys from, 824 

Intellectual qualifications, 266 

License renewal plan (Michigan), 398 

Motion, admission on, 824 

Law schools, debate on plan for ap- 
proval of, 765 

New York, 1 

Primitive standards of, 

Probationary bar, 369 

Restrictions on, 237 

Standards of, 576, 918 


916 


Air Law: 


American Law Institute, Draft on, 
oie 
~ 
Committee on, 709 
Alburn, Cary B., 291 


Amending the Constitution, 298 


American Bar Association: 


Activities, historical review of, 598 

Annual Review of Legal Education 
published by, 576 

Attendance statistics, 812 

3oard of Governors, report of, 113, 
413 

Canadian Bar 
upon, 627 

Committees, roster of, 781 

Constitution, Amendment of, 
544, 584 

Dues, joint, 43 

Historical review of activities of, 598 

House of Delegates, functions of, 798 

Influence on public opinion and legis- 
lation, 330 

Judicial independence, defense of, 599 

Legal aid, contribution to, 618 

Local and State Bar Associations and, 
797 

Medal presented to Herbert 
714 

Procedural reform, influence on, 99 

Sections, 
Internal coordination of, 22 
Roster of, 856 
Reports of, 788 

Sixty-first annual 
525, 593, 685 

Social welfare, activities in the inter- 
est of, 615 

Sustaining memberships, 458 


I 


Association, influence 


456, 441, 


Harley, 


meeting, 437, 453, 


American Citizenship: 
*American Cuitizenship and Its 5Su- 
preme Challenge, 357 
Committee on, 113, 364, 415, 515, 70¥ 
“Conscientious Objector,” 681 
Junior Bar Program—see “Junior Bar 
Conference” 
*American Criminal Justice 
“Rules of the Game,” 347 


and the 


American Law Institute: 
Annual meeting, 428 
Council meeting, 263 
Future program, 427 
Lewis, William Draper, 429 
President’s address, 433 
Professional relations, advisor on, 489 
Restatements—see under that title 
Work of, 723 
American property 
ot, 813 
Andrews, Charles O., 29 
Andrews, Paul Shipman, 365, 915 
Appleman, John A., 1025 
Arant, H. W., 128, 398 


Arbitration: 
International Commercial, 518, 
Uniform laws of, 524 

Arnold, Thurman W., 417 

Articles in Current Legal 

Department, 37, 154, 217, 327, 
552, 661, 847 
Attachment; “Seaman's” 
233 
Automobile insurance, 
age in, 1025 
Ballantine, Arthur A., 


abroad, protection 


I er iodicals 
390, 


exemption, 
exclusion as to 


109, 1022 
Bankruptcy: 
Agricultural compositions, 310 
Chandler Act, 583, 875, 880, 907 
Book review, 1013 
Corporate reorganization, improve- 
ment in Federal procedure for, 875 
883 
Deposits of trust funds, 144 
Extension of period of redemption, 
validity of, 562 
Jurisdiction, property subject to, 47 
Municipal debts, composition of, 466 
Securities and Exchange Commission 
and corporate reorganization, 878 
Summary jurisdiction, 1008 


Banks and Banking: 


Joint Stock Land Bank; double lia- 
bility, 144 

National Banks, 57, 309, 318 

Receiver of insolvent bank, suits by, 


380 


Bar Associations: 


Canadian, 627 
Cooperation with American 
sociation, program for, 797 
Election of judges, recommendations 
in, 872 
Functions of, 798 
Integration of the bar (Iowa), 791 
Law lists and, 923 
Law schools and, 921 
Lawyers and, 921 
Legal institutes and, 826, 831 
Local, 
Brooklyn radio broadcasts, 502 
Dallas (Texas), 182 
Federal, 168 
Kansae Citv. 1745 
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Pension funds, 923 *Conservatism and Civil Liberty, 640 Deserve, 660; Later Criminal Ca- 
Constitution of the United States: reers, 151; Professional Thief, 660; 


Periodicals, 121 
Public relations, program for, 851 
Publication of State statutes, 922 
Section system in, 924 
*Bar’s Part in the Maintenance of Amer- 
ican Democratic Ideals, The, 622 
Barrett, Richard W., 288 


*Basic Concepts: Persons, Property, 
Relations, 65 

Bellamy, Paul, 928 

*Bench and Bar of America Have Kept 


the Faith, The, 209 
*Better Judges and More 
Courts, 353 
sierer, A. G. C., Jr., 824 


Biography: 
Baker, Newton D., 42, 732 
Ballard, Henry S., 487 
Blaugh, Roy, 415 
Cardozo, Justice 

728 
Davis, John W., 459 
Gay, Thomas B., 486 
Green, Frank Key, 407 
Guthrie, Thomas B., 487 
Hogan, Frank J., 486, 619 
Holmes, Justice Oliver Wendell, 157 
Jackson, Robert H., 264 
Kellogg, Frank Billings, 40, 731 
Macmillan, Lord, 454, 741 
Reed, Justice Stanley F., 93, 133 
Rix, Carl B., 487 
Saner, Robert E. Lee, 977 
Sutherland, Justice George, 93, 431 
Thayer, Judge Webster, 236 
Van Devanter, Justice Willis, 431 
Waite, Chief Justice Morrison R., book 
review, 213 


3rabner-Smith, J. W., 302 

*Brief Survey of Legal Periodicals, A, 
121 

Bullard, F. Lauriston, 117 

Burch, Charles N., 25 

Business and Government; book review, 
1012 

Canadian Bar Association, influence of 
American Bar Association upon, 627 

Chandler, Rep. Walter, 880 

Chandler Act and corporate reorganiza 
tion, 875 

*Changing Concepts of Property, 70 

Character; importance of, in admission 
to the bar, 366 

*Characterizing the 
tioner, 824 

Cincinnati Conference on Administrative 
Tribunals, 287 

Citizenship, capacity for, 357 


Civil Liberties: 


Efficient State 


Jenjamin N., 638, 


Fugacious Practi- 


Centralization of government power 
and, 835 

Conservatism and, 640 

Constitutional Rights; book review, 


845 
Lawyers and, 859 
Prospects for, 833 
Public debt and, 834 
Civil Rights, special committee on, 616, 
735, 775 
Clark, Charles E., 170 
Clark, Grenville, 640, 833 
Cleveland: Product of Vision and Ca- 
pacity, 291 
Coleman, E. H., 627 
*Collective Bargaining in Sweden, 926 
*Comments on Latin-American Devel 
opments 1034 


Commercial Law: 
Law merchant, history of, 519 
Negotiable Instruments, Practical 
Summary of; book review, 658 
Section of, 925 
Conflict of 
223, 1000, 


law; full faith and credit, 


1001 


Amendment of, 298, 517 

Bill of Rights, 517 

Civil liberties under, 640 

Commemoration of adoption of, 515, 
516 

Interpreting the; book review, 655 

Swift v. Tyson, Constitutional Con- 
vention and, 862 


Constitutional Law: 
300k reviews, 36 
Dismissal on demurrer where consti- 
tutional questions involved, 1006 
Equal protection, 575 
Full faith and credit, 1000, 1001 
Handbill distribution and due process, 
376 
Impairment of contract, 231 
Poll taxes, 58 
Separation of powers, 269 
Territorial jurisdiction, 56 
Veto, 145 
Copyrights—see “Patent, 
and Copyright Law” 


Mark 


Trade 


Corporations: 
Citizenship of, 
239 
Delaware Corporation; book review, 33 
Reorganization of, improved Federal 
procedure for, 875 
Stockholders’ liability, 50 
Taxation of, 191 
Coudert, Frederic R., 813 
Counsel, right to have, 400 


Courts: 
Administrative agencies and, 838 
sritish courts and rule making power, 
647 
Connecticut, statistical study, 170 
Consolidation of, 355 
Disciplinary power of, 852 
Escheat, jurisdiction in, 312 
Federal, 
Administrative office (Ashurst Bill), 
184, 188, 261, 342, 749, 962, 979 
Criminal procedure, 514 
Consolidation of, 355 
Fact findings, 572 
Judicial conference of Senior Circuit 
Judges, 75, 432, 905, 979 
Jurisdiction, 318, 385 
Jurisdictional amount, 233, 317 
Probation, 59 
Reorganization of, 29, 495 
Rules of Procedure (1938), see 
“Procedure” 
Statistics, 583, 905 
Swift v. Tyson—see under that title 
Three-Judge court, jurisdiction of, 
243 
Value of diversity jurisdiction, 243 
Value of judicial conferences in the 
Federal circuits, 979 
Improvement of judiciary, 353 
Official Referees (English), 297 


legislation to govern, 


Power to declare statutes invalid, 173, 
319 

Power to regulate practice of law, 185, 
959 


Publicity interfering with proceedings 
of, committee on 763 

Regulating the bar by rules of court, 
959 

Rule making power, 197, 261, 513, 645, 
693, 751, 983 

State law, to what 
421, 463, 468, 575 

Summary criminal jurisdiction, 350 

Taxation, development of, 191 

Tennessee, 25 

Uniformity of State and Federal prac- 


extent bound by 


tice, 981 
Crime: 
300k Reviews—Control by National 


Government 151: Criminals We 


Trial of Bruno Richard Hauptmann, 
936. 
Criminal Justice: 
American criminal justice, 347 
Corporal punishment (English), 493 
Improvement of, 348 
Prosecuting attorney, 349 
Psychiatry and, 190 
Criminal Law: 
Failure of accused to testify, comment 
upon, 511 
False claims, 60 
Liquor violations, 60 
Offenses against the currency, 141 
Parole, breach of, 570 
Criminal Procedure: 
Appeals, 59, 233 
English and American, 349 
Federal courts, 514 
Improvement of, 355 
Jury, exclusion of negroes from, 386 
Restatement of, 490 
Right to Counsel, 575 
Summary jurisdiction, 350 
Cummings, Homer S., 92, 97, 
625, 885, 979 
Cureton, H. J., 124 
Current Events—Department, 1, 91, 181, 
261, 343, 413, 503, 593, 789, 871, 959 
Current Legal Literature—Department 
of Book Reviews, 31, 149, 213, 321, 
387, 478, 548, 655, 844, 934, 1009 
*Declaratory Rulings, 7 
Delegation of powers, 270 
Dession, George H., 190 
Divorce—see “Marriage and Divorce” 
Dockweiler, John F., 404 
Douglas, William O., 800, 875 


Due Process: 
Professional discipline and, 666 
State appeals in criminal cases, 58 


418, 513, 


Economics of the Bar, 89 
Independent practitioners, income of, 
504 
Report of Committee on, 761 
W. P. A. projects, 580 
*Education for the Law, 603 
*Elements of Judicial Selection, 541 
Epstein, Henry, 965 
Equity; personal rights, protection of, 
65 
Erie Railroad Ce Vv 
“Swift v. Tyson” 


Tompkins—see 


Evidence: 
Depositions and 
eral rules of procedure, 795 
Fact-finding boards and rules of, 630 
891 
Handwriting analysis 
660 
Improvement 
Judicial 
view, 478 
Law of, proposals for 
Lie detector as, 792 
Roentgenologist in 
view, 149 
Tapping wires, 60 
Tomorrow’s law of, 507 
*Exclusion as to Age in Automobile In 
surance Policies, 1025 


*Extent to which Fact-Finding Boards 


discovery under Fed- 


book review 


law of, 509 
i book re- 


proof, science of; 
reforming, 726 


Court; book re 


Should Be Bound by Rules of Evi- 
dence, The, 630 

*“Fair Labor Standards Act of 1938) 
The,” 965 

Faught, Albert Smith, 897 

Federal Courts—see “Courts” 

Federal Employers’ Liability Act—as- 


sumption of risk, 1007 
Federal Housing Administration, 302 
*Federal Judiciary, The, 239, 319 
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a- ederal Register, 395 Summer sessions, 402 Judicial ethics; practice of law by judi- 
60; Federal rule f procedure 1938 see Wills and Trusts, 780 cial officers, 238 
nn, _“Procedurt Judicial salaries, committee on, 248, 710 
Federal Safet Appliance Act, 224 Insurance: - 
Federal Taxa LVS iv Automobile accident policies, 385, 1025 Judiciary 
° ° e . . 4 j aa | 
Fees: Disability; rule of decision, 572 Administration of rules of evidence 
3 Ftlamnms 20 Double indemnity, 228 by, 511 
.ontingel . eee ee ia > a . ‘ 
Piiviaion of - Incontestability; rule of decision, 572 Democracy and, 431 
Flory : Walte ... ae Maritime; general coverage clause, Elections, bar association recommen 
oe ‘i a As ie Comenen Lam 143 _ dations in, or) 
Sale aul stétads aii eeeiiaaal Reinsurance, 58 Ethics, 167, 238, 1018 
Units « is Commonwealth; ; - Federal. 95. 239. 319 
unde weet n1% Subrogation on marine insurance pol- eral, Yo, #39, Jlt 
ent . Met gion icv. 654 Additional judges, 583 
*rankfurter x, 282 eat . 7 Re y os 
‘Free Trad, Tc Oe ee Suicide and; English case comment, Constitutional amendment, 29 
joedee STICAR ANG Vanadian $6 Personnel, 92, 432 
Legal Pt ems, 627 664 > . 
Cention ti hk Veterans, 145, 316 Removal of judges, 750 
(oi a: hes . *s od Reorganization of, 29, 495 
210 re nada 67 ° 
a Fe r¢ es = Integrated Bar: Retirement, 29 
) He rt I ) le ¥ we . 
ane ’ 3y judicial order, 63, 174, 237 Value of judicial conferences in the 
Government: lowa. 791 , Federal circuits, 979 
1 a as > > > . © > 
gritish Ex ook review, 152 Legislature and, 352 ee ge Ot, 124, 431 
Business at ok review, 1012 Nebraska, 63, 174 ‘—_— Administration, Section of 
Citizenship a 357 New Jersey, 340 N ni Vosk oan 
6 Control o A nance (Oklahoma) Internal Revenue Bureau, decentraliza Ohi ae tT. 
book revi¢ 154 tion of, 185, 861 P uO, : 4 i 
, a , . owe » set aside str ; 
Crisis it *International Commercial Arbitration “and hay Aside acministrative of 
Crisis of dé icy; book review, 934 Its Origin, Development and Impor Rare wate , 
13. aie A : Ss Gdieietie unten ol nan ae Publicity interfering with proceedings 
government in: book review, 846 ii committee on, 763 
2 ‘ ° . > otire > 9 * 
Federal G ment Today; book re- International Law: Retirement, 29 
181. view. 101 ae Salaries, judicial; committee on, 248 
vw . - »IOOK re 4 is a2 ~ 
, » oe 0 
9 Law and, 1 sri ‘ear 51, 5 ie 
¥ aw an sritis art 0K, 151, 549 ae . Ty 7) ~ 
ent re d+ oe ee a a ae ; rit - Y ‘At 00k Dj . ; _ Selection and Tenure, 353, 617 
Lay é . a l ty DOOF € - ¢ . > ‘ s Ss DOOkK : . 
391. + Age Be anadian American isputes; boo Committee recommendations. 710 
Rieeaiies review, Jo : Elective method, failure of, 542 
opula , ; Canadian and American legal prob Elements of. 54 
Zoning La k review, 321 . aratie el fF g97 - ents of, 541 
lems, parallel development of, 627 New York. 352 
Government a a on a? Fe RNAS tas hae ee : k, 353 
yovert } verman citizens abroad, laws involv Non-elective method, success of. 42 
Green ing, 550 lrial Judge, The; book review, 153 
Ground Water k review, 323 Legislation; book review, 35 ; 
*Handling a inder the new Federal Protection of American property Junior Bar: 
Rules, 793 abroad, Mexican situation and, 813 \d ; 
, , ht; ae str: » | : 22() 
Harley, Het ‘ eives American Bat Public vessels, 232 te tenga law and, 22¢ 
Association Medal, 714 Section of, 345, 769 ‘ rkansas, 169, 370 
Hatcher. Just ohn H.. 555 Sources: book review, 33 oa nigh oa of, 146. 234. 336 
: : - . ‘ ° = : 37 435, 553, 842, 932 2 
Hazard, John N., 130 Succession in England, America and ; , 4 + » 9 42, 932, 1032 
. . . a Nansas, 212, 37 55 
Heckscher, Gunnar, 926 Germany; book review, 548 ansas, 212, 371, 4 
of Hogan, Fran! 615 F P 
*Holmes, Ol Wendell: Lawyer, 157. International Relations: Jurisprudence: 
Home Owner’s Loan Act, 231 Book Reviews — Canadian-American ae = property, 70 
y rac! "11 sander . > - or ~ me é “a 4 > > ( 72: 
Foreclosures der, 85 Affairs, Conference on, 659; Col c a - In tute an l, 723 : 
*House of Law in a Time of Change, onial Blockade and Neutral Rights oncepts of Persons, Property, Rela 
—. nial 4 . 65 
The, 203 935; Colonial Problem, 152; Domin Federal fo a 
a a se , ‘ . : ; . . ‘ederal, analysis 2 
; Housing; Na 1 Housing Act, 302 ion Status, 152; International Con- Pr = hy = ysis Of, 421 e 
of, Howard, Pendleton, 347 trol in the Non-ferrous metals, 1011 Nn rty laws, development of, 70 
Hughes. Chief Tustice Charles E.. 427 Italv at the Paris Peace Confer tenvol in Modern English Law: book 
, 9 ¢ . - . . review, ¢ 
“See 431 ence, 934; Pacific Countries, Aliens Swift sg T. : fall ; 
| n, Jud nh C.. 723 2 : : . yso ise and fall of, 60: 
Hutches« ge Joseph C., 723 in, 34; Pacific Relations, Institute a a Swe BOS Ee #, O09 
*Imorovement in Federal Procedure fo: of. 34 Wigmore Collection of, 82 
t ‘ : u : » oF, 
. Corporate Reorganization, 875 Latin-American developments, com : 
fed *Ind wkaca Tudeh oy “i cat 1 Of » cl Jury System: 
naepende lary and its Mission ment on, 1034 Cc . 
: ee 1 
ve The, 124 Mexican Expropriation Decree, prob Te age a 
— Indian land 15, 146 lem raised by, 813 Eviden ee gt 
—_ . . a “vide Fa 507 
Compensation for 73 Interstate Commerce Commission; book vidence and, 507 .; 
lew Right of tribe to use timber and min review, 481 Evidence before juries and fact find 
erals. 57 ; ing boards compared, 632 
Industrial Property. World Protection Interstate Commerce: layman's view, 646 
re sills. ‘Gena ‘seiieiinns r . hatte Magna Charta and, 555 
‘ wists ; Filled Milk Act, 570 Mind | ] | 9 
Industrial Property Handbook. 265 Dealiae easements 3t6 Mind of the Juror, book review, 214 
“ - f, « yr agreements, 3 a “ . . —_ 
721 Sica alt Gee Anitihtn Uae tiie Railros “4 sieeinent Fie ie , ” Justice—see “Administration of Justice 
ckeliiain dun: Dull Fiielon get & aul Nal rent discrimination against port, Justice, Department of: antitrust policy 
iati in gis 568 7 
re latinn m Matiomate 2 ” , 417 
lation A ate, 330 State gross income tax, 561 
Institutes, Legal State highway, regulation of, 226 | Labor: 
Bar Associations and, 826. 829 State right to reports from companies Labor’s Road to Plenty: book review 
In Federal Rules of Procedure Institutes engaged in, 573 : : 215 
503, 504, 674, 789, 792, 887, 1036 Jackson, Robert H., 167, 609 Lawyers and Labor Problems, 45 
are London Institute of Advanced Legal Jaffe, Lester A., 393 Part in administration of justice, 21 
ar “ 
Fath Study. 602. 662 James, Eldon R., 91 
Evi udy f . 
National program for, 11 Labor Relations: 
« € > | i } i . . . . 
938 Organization of. 202. 829 Judicial Administration: Caltection tgenieies tn Sneden. oe 
ve ] oe - * —_— os 
Practicing lawyers, courses for, 11, Judicial Conference report, 75 Fair Labor Standards Act of 1938, 965 
116. 200 248 345. 402. 450. 832 Program of A.B.A. Section on, 5, 750 Injunctions in labor dispute ippeal 
963 Section of, 78, 599, 726, 751 from 570 
_asé Prosecuting attornevs. course for. 505 Judicial Conference of Senior Circuit Labor dispute, what is, 375 
Purpose of, 829 Judges—see “Courts, Federal” National Labor Relations Act 
> Section of T.egal Education. Council Judicial Council of New York; report Amendments proposed, 948 
of 11 39 Discrimination in reinstatement 60 
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Judicial review, 566 


Jurisdiction and power of the board, 


225, 304, 317, 377 
Unfair labor practices, 317 
Railway Labor Act, 385 
State Labor Acts, injunctions under 
307 
La Follette Robert M.; annotated bibli 
ography, 150 
Landis, James Macauley, 43 
Latin American Studies; book review 
388 


Law: 
Adaptation to changing conditions, 
915, 1022 
Aptitude for, 13 
Civilization and, 920 
Enforcement, effect of obsolete legal 
rules on, 347 
Essays of Lord Macmillan; book re 
view, 149 
For the Layman; book review, 548 
“Jealous Mistress”; a popular fallacy 
166 
Preparation for entering the profe 
sion, 13, 603 
Society and; book review, 150 
Law Institute for Criminal Justice, 168 
*Law Is a Jealous Mistress: A Popular 
Fallacy, 166 


Law Library of Congress, 759 
Holmes bequest, 406, 759 
Special Committee on, 404 
Survey of 405 
*Lawyer and His State Bar Association, 
Che, 921 
*Lawyers and the Rights of Citizens 
615 
*Lawyer’s Outlook Today, The, 1022 
Lawyers (see also “Profession of the 
Sar’): 
Client, relation to, 128, 460 
How lawyers think; book review, 150 
Labor problems, 45 
Young, 43, 717, 918 


Law Lists: 
Bar associations and, 923 
Committee on, 61, 181, 261, 413, 51 
678, 764 
Directories conditionally approved, 681 
Investigation of, 678 
State adoption of A.B.A. 


792 


~ 


standards 


Law Schools: 

Approved by Council of Legal E« 
cation, 2, 765 

Association of American, 
Bench and Bar, relation to, 105, 206 

Broadened outlook of legal education, 
916 

Curriculum, 207, 718 

Degrees, 2 

Junior Bar Associations and, 921 

Law teacher, 203 

Legal Education, 
576 

Legal institutes and the law professor, 
831 

Moscow’s Law Institute, 130 

Periodicals, 121 

Students, 204 

.each, W. Barton, 807 

egal aid, American bar and, 618 

Legal Ethics—Department, 63, 128, 237 
334, 398, 578, 666, 851, 909, 1017 
Advertising, 401, 670, 851, 852, 1018 
Bar association classified directory 
336 
Barrister’s fees, 296 
Canons of Ethics, amendments to, 44 
911 


lu 


9 


Annual Review of, 


Conflicting interests, representation of, 
667, 669, 672, 853 

Disbarment proceedings, due process 
in, 335 

Disbarred attorneys, aiding practice 


by, 400 

Employment, giving consideration for, 
854 

Endorsement of judicial candidate, 
1019 


Engaging in other businesses, 1018 
False tax returns, preparation of, 580 
Fees: 
Contingent, 182 
Division of, 128, 296, 671 
In reorganization, 335 
Fictitious names, use of by law firms, 
578 
“Goodwill Court,” 334 
Interest in litigation, purchasing of, 
668 
Jury, tampering with, 400 
Lawyer's responsibility, nature of, 400 
“Moral turpitude,” 129 
Opinions of committee on, 668, 852, 
1019 
Upposite party, 
854 
Partner as witness, 853 
Professional card, 667 6605, 672 
Professional listings, 165, 401, 672, 909 
1017 
Professional discipline—see under that 
title 
Publicizing court proceedings, 237 
Retainers for future criminal cases, 179 
Secret judicial investigation, interfer- 
ence with, 666 
Simulating court process, 669, 1017 
Solicitation of business, 851 
Specialties, notice of, 1017 
Unauthorized practice of law and, 295 
Usurious loans, representing compa 
nies engaged in, 401 
Witnesses, lawyers as, 130, 296 


conferring with, 579 


Legal History: 
Book Reviews—American Bar Asso- 
ciation, 330; American Political 
Thought, 32; Clement VII and 
Henry VIII, 655; Clermont Assizes, 
217; Federal Convention, Records 
of, 34; Felony and Misdemeanor, 
322; Fourth Amendment, 150; 
House of Commons Procedure, 18th 
Century, 31; Lawyers of Dickens 
and Their Clerks, 1013; McLean, 
John, Life of, 387; Mason, George, 
Constitutionalist, 658. 
Corporal punishment, 493 
King’s Counsel, 494 
Lincoln, and the Courts of the Dis- 
trict of Columbia, 117 
Magna Charta and the Jury System, 
555 
Middle Temple Benchers, 302 
New Jersey, 126 
Tennessee, 25 
*Legal Institutes and Courses for Prac- 
ticing Lawyers, 11 
Legal Institutes—see “Institutes, Legal” 
Legal Periodicals, survey of, 121 
Legal philosophy—see “Jurisprudence” 
Legal Publications, committee on dupli- 
cation of, 91, 763 
*Legal Rights for News, 17 
Legislative abdication, 601 
Legislative rule-making, defects of, 648 
Lewis, William Draper, 429 
Libel and Slander; book review, 936 
Library in Supreme Court Building, 184 
Library of the Middle Temple, 665 


Limitations: 


Suits against United States, 231 
Suits by foreign sovereign, 469 


*Lincoln and the Courts of the District 
of Columbia, 117 

Litchfield Law chool, 106 

Lobbying, 407 

Macassey, Sir Lynden, 518 

Mac Chesney, Nathan William, 70 

Macmillan, Lord, 149, 454, 603, 741 

Magill, Koswell, 191 

Magistrates (English , a6 

*“Magna Charta and the Jury System, 
555 

*Making Administrative Action 

Mann, Harvey 


mate, 839 





Marriage and Divorce: 
American Family Laws 
550 
Connecticut, 170 
English Matrimonial Causes Act, 73 
Full faith and credit clause, 1001 
Marriage and Divorce; book review, 
36 
Masters, John Volney, 837 
McCarter, Kobert H., 126 
McCormick, Charles T., 507 
*Method of Judi Relief from Ad- 
ministrative Action, 274 
Mexican grants, title derived from, 382 
*Mexican Situation a1 Protection of 
American Property Abroad, The, 813 
Mitcheli, William D., 197, 981 
*Modernizing Federal Procedure, 625 


00k review, 








Monopolies: 


Advertising and, 1 


\ntitrust prosecution, 495 

Civil and criminal proceedings, con- 
current use o!, 420 

Prosecution policy under Sherman 


Act, 417 
Public statement of ground of prose- 
cution, 419 
Puerto Rico Anti-trust Act, 50 
contract, 64 


Mortgages; impairment of 

*Moscow’s Law Institute, 130 

*Municipal Liability for Patent Infringe- 
ment, 162 

Municipalities, composition of, 145 


National Conference of Bar Examiners; 
investigation service, 825 

National Institute of Social Sciences, 
459 

National Labor Relations Act—see “La- 
bor Relations” 

Negotiable instruments; Checks in for- 
eign law; book review, 36 

News, legal rights for, 17 

New York Constitutional Convention 
Committee, report of; book review, 
657 ‘ 

Official Referees 

Oil; protection of 
469 

Oliphant, Herman, 

*Our Main Order of Business: The Ad- 
ministration of Justice, 187 

Packers and Stockyards Act; rate deter 
mination, 564 


Parker, Judge John J., 239, 319, 736, 793 


h), 297 


tate statute, 





Patent, Trade Mark and Copyright Law: 

Adequacy of disclosure, 573 

Canadian Law and Practice; book re- 
view, 389 

Chemical Patents, Law of; 
view, 844 

Combination claims, 386, 1007 

County boards, liability of, 162 

Court of ‘Claims nality of findings, 
233 

Divisional application, limitation on, 
574 

License restrictions on use after sale 
by licensee, 1008 

Municipal liability for infringement 
162 


book re- 





Prof 
Co 
De 
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Newspaper story, 
“Patent Attorney” 
Prior Art, 140 
Restrictions on 
mection; 
773 


Unpatented materials, 


copyright of, 17 
use of title, 1018 


resale, 57: 
acti yn resolutions of, 113, 
141 
Wharton, 433 
tection of, 65 
nistrative Tribunal 


Pepper, George 
Personal right 
*Place of the 


in our Legal System, The, 267 
Planck, Joseph \ 166 
Pleading under new Federal Rules of 
Procedure, 794 
Politics: 


Administrative agencies, political pres- 


sure and, 838 


Election ball icknames on, 412 
Machine Pol s; book review, 33 
Rhode Islar Track Row; book 
review, 45U 

*Power of the ( ts to Set Aside Ad- 
ministrative | and Orders, 279 

*Powers of Appointment, 807 

Practice of Law 
District of Columbia, 185 
Preparation for 
Radio broadcasts as, 334 
oper ializatio 567, 919 

*Practising Law Courses, 200 

Probate; Engl Inheritance Law, 164, 
1031 

*Problem of issions to the Bar, 
The, 365 

Procedure: 


Appellate practice and, 696, 727, 796 


Assignment of error, 318 


Equitable Remedies, cases on; book 
review, 1014 
Federal Rules of (1938), 97, 132, 264, 
408, 415, 451 546, 626, 650, 789, 793, 
844, 885, 907, 982 
Decisions 913, 984 
Institute on—see “Institutes, Legal” 
Final what constitutes, 575 





Interpleader Federal, 48 


Modernizing Federal procedure, 625 

Pennsylvania, 261 

Pre-trial pra and, 694, 726, 795 

New York, 197 

Rule-making power of State Courts, 
649, 983 

South Dakota New Federal Rules 
compared, 38¢f 

Trial practice and, 695, 726, 796 


Uniform State and Federal practice, 


981 
Uniformity, 199 
Proctor of the Bar, New York, 
Profession of the Bar: 
A dministrati justice and, 209, 599 
Advertising set es of, 851 
American histor ontribution to, 455 
Civil liberties and, 859 
Democra portunity to promote 
601 
Functions 5, 461, 618, 915 
In America ry of, 597 
Law as vocation, 13 
Lawyer’s outlook today, 1022 


Maintenance of democratic ideals, part 


played in, 65 


Preparation for entering, 13 

Public and, 928 

Regulation | rules of court. 959 

Relation to urts. 578 

Specialization in, 367, 919 
Professional Discipline: 

Courts, inherent power of, 129, 852 

Defalcations eolicitore (English) 


944 


Disbarment for moral turpitude, 129 
Due process and, 666 
Evidence of misconduct, right to in- 
spect, 666 
Ignoring correspondence as cause for, 
806 
Integrated Bar and, 63 
Nebraska, 63 
Relations of bench and bar, 57s 
Rhode Island rules, 88 
*Professor Soliloquizes on Fact-Finding 
Boards and the Rules of Evidence, 
The, 891 
Property Rights: 
Appropriation of news from newspaper 
by radio station or other newspaper, 
17 
Changing concepts regarding, 70 
News, legal rights for, 17 
Press associations, appropriation of 
news, 17 
Social requirements and, 70 
*Prosecution Policy under the Sherman 
Act, 417 
*Prospects for Civil Liberty, The, 833 
*Public and the Bar, The, 928 
*Publication of Administrative 
and Orders, 393 


Rules 


Public Relations: 
Bar associations, program for, 851 
Bar, public criticism of, 928 
Broadcasts by bar associations, 88 
California, 828 


Committee; comment, 113 
Committee; Vermont, 89 
Cooperation between press and bar, 


committee on, 744 

First proctor presents first annual re- 
port, 1 

New York, 1 

Problem of, 917 


Public Utilities: 
Appeals in rate cases, 233, 899 
Federal loans to Municipalities, 135 
Holding Company Act (1935), 378, 800 
Rate investigation, relief against, 474 
Rate making, 136, 317, 475 


Scatteration v. Integration of public 
utility systems, 800 

State tax, validity of, 381, 384 

Tennessee Valley Authority Case 


arguments in, 990 
Valuation, 146, 229 
Quillian, Ralph R., 364 


Radio stations; appropriation of new- 
from newspapers, 17 

Railroads: violation of statute, 314 

Ransom, William L., 126, 330, 353, 797 


Real Property Law: 

American Law Institute draft on, 426 
Chandler Act, real property reorgani- 
zations under, 883 
Land Title Agencies; 

388 
Wills and Trusts, 
Institute on, 780 
Powers of appointment in, 807 
Reed, Justice Stanley F., 93, 133, 622 
Reese, William E., 121 
*Reform in Judicial Procedure, 197 
*Reorganization of Federal Courts 
Constitutional Amendment, 29 


book 


review. 


bv 


Restatement of the Law: 
Air law, 427, 488 
Annotations of, 490 
Conflict of laws: French 

book review, 1010 
Criminal procedure, 490 
Future of, 488 
Real property, 426. 430. 489 
Restitution, 489 
Security, 430 
Torts, 420 


translation: 


*Revised Bankruptcy Act of 1938, The, 
880 

Rigby, William Cattron, 1034 

*Rise and Fall of Swift v. Tyson, The, 
609 

Robbins, James J., 926 

Roman Law; book reviews, 660, 1015 

Roosevelt, President Franklin D., 427 

Root, Elihu, 286 

Rosenberry, Judge Marvin B., 


279 


Ross Essay Contest, 
Contest subject for 1939, 686, y2U 
979 
Fact-finding Boards and Rules of 
Evidence (prize essay), 630 
General, 374, 414 
*Rounded System of Judicial Rule-Mak 
ing A, 513 
Rules of procedure (1938), see “Proce 
dure” 
Russian treason trials, analysis of, 970 
Rutherford, M. Louise, 330 
Ryan, Chief Justice Edward J., 455 


*Scatteration v Integration of Public 
Utility Systems, 800 

Schweppe, Albert J., 421 

Seligson, Harold P., 12, 200, 402 

Sex Censors, Challenge to; book review 
657 a 

Seymour, John L., 891 

Shafroth, Will, 11, 116, 294, 450, 780 

Shriver, Harry C., 157 

Shulman, Harry, 170 

Silicosis Literature and Laws; book re 


view, 1012 

Small Loan Laws; book review, 845 

*Some Convictions as to Legal Educa 
tion; Address to Section of Legal 
Education, 717 

Sommers, Harry, 162 

*Son Reaches Valley of Decision; To 
Study or Not to Study Law? 13 

Stair Society, 169 

Stason, E. Blythe, 274 


State Bar Associations: 
Alabama, 950; Arizona, 496; Arkansas, 


864; California, 1039: Colorado, 
1039; Connecticut, 1040; Florida. 
91, 237, 497; Georgia, 586; Illinois, 


586; Indiana, 1044; Iowa, 588: Ken- 
tucky, 498; Louisiana, 500: Missis- 
sippi, 864; Missouri, 174; Montana, 
951; Nebraska, 174; Nevada, 410: 
New Hampshire, 866; New Jersey 
126, 340, 590; North Carolina, 502 
1045; New York, 175; North Da 
kota, 952; Ohio, 256, Okla- 
homa, 176; Pennsylvania, 183, 259 
868; South Dakota, 954: Texas, 168 
169, 869; Utah, 178; Vermont, 954 


952: 


Virginia, 955; Washington, 956 
Wisconsin, 957 
Affiliation plan, 791, 921 
Cooperation with American Bar As 


sociation, program for, 797 
Lawyer and, 921 
Section form of organization. 8 


States: 
Administrative law, 344 
Compacts between, 472 
Direct appeal privilege, 85 
Regulations of National 

validity of, 569 

Statutes, improving publication of, 
1020 

Statutory construction, 425 

Stecher, Joseph D., 113 

Stephan, Albert E., 630 

Stephens, R. Allan, 921 

Stovall, A. T., 211 

Strawn, Silas H., 40 

*Summary of Arguments in Briefs filed 
in the Tennessee Valley Authority 
Case, 990 


Parks, in 


922 








Vi 





Sumners, Rep. Hatton W., 35 


Supreme Court of the United States: 
Challenging right to office, debate on, 
747 
Jurisdiction in rate cases, 317 
Original jurisdiction, 567 
Recent decisions, review of—Depart 
ment, 46, 135, 222, 304, 375, 463, 559 
652, 1000 
Suretyship; public contracts, 144 
Sutherland, Justice George, 93, 133 
Sweden, collective bargaining in, 926 


Swift v. Tyson—see also “Courts, Fed- 
eral” 
Constitutional convention and, 862 
Editorial, 372 
Erie Railroad Co. v 
463 
Rise and fall of, 609 
What has happened to federal juris- 
prudence? 421 
*Task for the Rule-Making Authority of 
North Carolina, 645 
*Task of Young Men in a 
World, The, 716 
Taxation: 
Additional assessment, 311 
Bankhead Cotton Act, 1006 
Codification, 94 
Corporations formed to 
taxes, 559 
Development by Judiciary, 191 
Erroneous refunds, 316 
Federal, 191 
Acceleration of audits, 495 
Admissions to athletic contests, 
Committee on, 263, 711 
Estate taxes, 315, 562, 1004 
Exemptions for profit-sharing, 495 
Limitations on refund claims, 384 
Shipowners, liability of, 384 
State instrumentalities, 305, 
861 
State officers, 315 
Government contracts, receipts under, 
52, 232 
Income (Federal) 
Amending claims, 138 
Capital gains and losses, 245 
Charity payments, deductions for 
571 
Credits for foreign taxes, 
Dividends, 232 
Gain in reorganizations, 
Judicial review, 47 
Partnerships, 383, 476 
Party to reorganization, 
Sale of property, 571 
Sale of stock, 571, 1007 
Stock dividends, 46 
Integration of Federal and State, 245 
Making Your Living in a Monopol 
ized World: book review, 388 
Receipts from advertising, 313 
Research Director, 415 


Tompkins, 421, 


Changing 


avoid sur 


568 


652, 


140 


383 


145 


Shares in trust companies, 139 
State income taxes, double taxation on 
income from trust, 1003 
State tax on reinsurance premiums, 
222 
Tax Systems of the World: book re 
view, 1010 
Treasury Department; 
rulings by, 7, 373 
Teasdale, Kenneth, 168 
Tennessee Valley Authority, 338 
Summary of Arguments before 
preme Court, 990 
Territorial courts; effect of decisions on 
questions of local law, 1002 
Thayer, Frank, 17 
Thacher, Thomas D., 459 
This is Our World: book review, 1012 
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NOTICE BY THE BOARD OF ELECTIONS 


HE following states will elect a State Delegate for a three-year term 


in 1939: 
Arizona 
Connecticut 
District of Columbia 
Illinois 
lowa 
Maine 
Michigan 
Mississippi 
Montana 


Nebraska 

New Jersey 
Oklahoma 
South Carolina 
South Dakota 
Texas 
Washington 

W yoming 
Puerto Rico 


For all states, with the exception of Puerto Rico, this is the second 
election for State Delegate which has taken place under the Constitution 
adopted by the Association at Boston. At the Cleveland meeting the Con- 
stitution was amended to provide for the election of a State Delegate to 
represent the Territory of Puerto Rico (Article II, and Article V, Section 
4). This is therefore the first election for State Delegate to take place in 


Puerto Rico. 


Nominating petitions must be filed with the Board of Elections not 
later than February 10, 1939. Forms of nominating petitions may be secured 
from the headquarters of the American Bar Association, 1140 North Dear- 


born Street, Chicago. 


Nominating petitions in order to be timely must 


actually be received at the headquarters of the Association before the close 
of business at 5:00 P. M. on February 10, 1939. 


Attention is called to Section 5, 


provides : 


of the Constitution, which 


Article V, 


“Not less than one hundred and fifty days before the opening of the 
annual meeting in each year, twenty-five or more members of the Associa- 
tion in good standing and accredited to a State (or the territorial group) 
from which a State Delegate is to be elected in that year, may file with the 
Board of Elections, constituted as hereinafter provided, a signed petition 
(which may be in parts), nominating a candidate for the office of State 
Delegate for and from such State (or the territorial group.)” 

Unless the person signing the petition is actually a member of the 
American Bar Association in good standing, his signature will not be 


counted. 
member in good standing. 


A member who is in default for the payment of dues is not a 


Each nominating petition must be accompanied by a typewritten list of 
the names and addresses of the signers as they appear upon the petition. 

Ballots will be mailed to the members accredited to the States, in which 
elections are to be held, within thirty days after the time for filing nominat- 


ing petitions expires. 
g I 


EDWARD T. FAIRCHILD, 


Chairman, Board of Elections. 








Tolman, Edgar B., 264 
*Tomorrow’s Law of Evidence, 507 
*Totalitarian Justice; Trial of Bukharin, 
Rykov, Yagoda et al, 970 
Unauthorized Practice of the Law: 
Conferences with lay groups, 415 
New York, 1 
Radio broadcast of legal advice, 334 
Symposium, 294 
Tax service association enjoined, 504 
Unfair Competition: 
Appropriation of News, 17 | 
Business Under the New Price Laws; 
book review, 1013 


Robinson-Patman Act; book review, 
323 

Trade names after expiration of pat- 
ent, 1005 


*Uniform State and Federal Practice: a 
New Demand for More Efficient ) udi- 
cial Procedure, 981 
Uniform State Laws, National Confer- 
ence on, 771 
“United We Stand, 597 


*University Legal Education and the 
American Bar, 105 

*Value of Judicial Conferences in the 
Federal Circuits, The, 979 

Vanderbilt, Arthur T., 5, 24, 105. 184, 
187, 264, 267, 515, 597, 717 

Veterans’ Estates, 145, 1007 


Wages and Hours Act of 1938, 965 

*\What Has Happened to Federal Juris- 
prudence? 421 

*W nat the Local and State Bar Associa- 
tions Can Do To Aid the American 
3ar Association, 797 

Wigmore Collection 
823 

Wigmore, John H., 1020 

Wills and Trusts: 
Institute on, 450, 503, 780 
Powers of Appointment in, 807 
Problems in drafting, 808 
Taxation and, 808 

Winslow, Frank E., 645 

Wood, John Perry, 541 

*Work of the American Law Institute, 
723 


of Jurisprudence, 
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THE LAW of CORPORATE 


| MORTGAGE BOND ISSUES 


In conjunction with a typical indenture and deed of trust securing bonds 


By RALPH A. McCLELLAND and FREDERICK S. FISHER, Jr. 


of the New York Bar of the New York Bar 
One Volume Price $15.00 




















HIS is one of the most practical law books ever published. Its authors 

proceeded upon the theory that since the rights and obligations of the par- 
ties to the indenture securing a mortgage bond are to be determined from that 
instrument itself, the most practical manner in which to present the subject is 
by setting out a typical indenture and dissecting it clause by clause with deci- 
sions of the courts and comments construing and showing the application of 
every provision. 


During the past hundred years these indentures have grown in size from a few 
folios to a lengthy specialized instrument covering hundreds of pages and this 
is the first thorough study of the rules of law which have their beginning in 
that instrument. 


The authors have taken the deed of trust and examined into all of the relation- 
ships which it has created. They have used a typical mortgage indenture and 
deed of trust to focus the material in relationship to the many persons who are 
directly or indirectly interested in corporate mortgage securities. 


Under the various provisions of this typical instrument they have collected and 
commented upon the cases that deal with and interpret similar provisions. ‘Thus 
the framework of the mortgage itself is support for the court decisions which 
over the past century have construed this form of financing. 


Although the scope of the book is limited to a consideration of the problems 
incident to and arising out of a mortgage bond issue, yet, by the same token, it 
also considers all of the derivatives of such a transaction. 


It analyzes all of the rights and obligations of all parties coming in contact 
with the issue from the moment the matter is presented to the directors of the 
issuer for initial consideration to the time of final payment of the bonds and dis- 
charge of the lien, or to the commencement of receivership or other reorgani- 
zation proceedings of the issuing corporation. 


For sale by your bookseller or direct from the publisher. 
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Land Trusts 


Land trusts may offer decided advantages to your clients owning real 
If you are not entirely familiar with the different uses of this 
method of holding property we will gladly give you further infcr 


mation. 





CHICAGO TITLE & TRUST COMPANY 


oY W est Washington Street, Chi ago 


Invention and The Law 


By HARRY AUBREY TOULMIN, JR. 
J.D. Litt.D., LL.D. 
Foreword by Judge Arthur C. Denison 








od 
ets 


WENTION 
and the 
WN 


I. Background of Inven- ed 
= 








THE BOOK’S PURPOSE 


“Of what is, and what is not patentable 
invention,” says Judge Denison in his tion 
foreword, “the courts must finally judge 
. . . (But) one who has in mind, or easily 
at hand, the most applicable decisions 
from the appellate courts with which to 
fortify his contentions, in detail and in ae eae 3 3 
aggregate, can best serve his client—par- IV. What is not Invention 
ticularly in the emergencies of the V. British Rule on Util- 


trial ig . I 
ity and Novelty 
PLAN OF THE BOOK Bibliographies, Indexes 


To provide for the trial table in a single 


II. General Characteris- 
tics of Invention 
Ill. What is Invention 











“Method of approach is peculiarly 





volume, a summary of the findings of the 
courts in succinct, helpful, and reasonably 
complete form, the author’s ordered pres- 
entation consists of (a) A statement of 
the principle at issue, supported by (b) 
Quotations from the opinions of the Su- 
preme Court of the United States and 
of the various United States Circuit 
Courts of Appeals; and (c) Citations of 
leading United States Circuit Courts of 
Appeals cases on the subject and of cases 
from the British courts. 


Let us send you a copy of Toulmin’s INVENTION AND THE LAW 


PRENTICE-HALL, Inc., Dept. IP-29, 70 Fifth 


“A veritable repository of usable 
quotations Novel arrangement 
cannot fail to be useful in the con- 
duct of litigation.”"—Boston Univer- 
sity Law Review. 


“A reference to abundant author- 
ity.” — University of Pennsylvania 
Law Review. 


“Interesting and instructive read- 
ing.’—Notre Dame Lawyer. 


examination. Price 35.00. 


helpful in dealing with the subject 
of invention.”—Commercial Law Jour- 
nal. 


“This reviewer believe that P 
this chapter ought to be read by 
every lawyer who is at all interested 


in one of the thing 
contributed to this country’s economic 
development the American patent 
system.” Edward S. Rogers, The 
American Bar Association Journal. 


which has greatly 


for five-day free 


Ave., New York, N.Y. 
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Entered as second class matter Aug. 25, 1980, at the Post Office at i , Ill, under the Act of Aug. 24, 1912. 
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DELAWARE CORPORATIONS 


We assist lawyers in and furnish approved forms for: Incorporation, 
Qualification, Amendment, Merger, Reduction of Capital, Dissolution, 
Renewal. 


A dependable service, combining speed and accuracy, based upon 38 years’ 
experience under the guidance of experienced officers and experts, is furnished 
lawyers at reasonable scheduled fees. 


orporation Vervice @mpany 


— — 
DELAWARE TRUST BLDG. WILMINGTON, DELAWARE 
Telephone 8305 Cable Address CORPSERV 


Marvel on Delaware Corporations and Receiverships. (By Christopher L. Ward, Jr. and Josiah Marvel, Jr.) An- 
notated with all American decisions. $5.00 postpaid. 


DIGEST of law (1937), pamphlet on "Stock Without Par Value" and revised organization forms sent free to 


lawyers on request. 
































Prompt Service IN every city and county seat through. 
on Court Bonds out the United States, there is a 
= — U.S. F. & G. agent—equipped with the 


necessary powers to give you immedi- 
ate service on fiduciary bonds and on 
bonds required to guarantee compli- 
ance with decrees of the court. You are 


invited to make full use of this service. 


Ws Salk & Ge 


UNITED STATES FIDELITY & GUARANTY COMPANY 


van | 


“= \ tl ith x hich a} ated 
Originators of the Slogan: ie (G: ie it JR IES 
nan 9 6% Go 


“Consult vour Agent or 
Broker as you would your FIDELITY & GUARANTY FIRE CORPORATION 
Doctor or Lawyer” 

















Home Offices: BALTIMORE 
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or LAW work! 


When a lawyer sets out to qualify a client as 
a foreign corporation in any state or states with 
the laws of which he is not familiar, the task he 
faces in gathering data on different official re 
quirements is often of forbidding proportions if 
pursued by direct communications to the various 
officials and departments that are, or seem to be, 
involved. 

The facilities of The Corporation Trust Com 
pany, C T Corporation System and associated 
companies, however, make the task simple. 

For through its offices and representatives cov 
ering every state and territory of the United 
States and every province of Canada, the C 1 
system can assemble for the attorney at the turn 
of a hand all the official information he needs on 
the requirements of any state. Every day in the 

ear we are assisting some lawyer in the quali- 
fication of some client in some state. 

The next time you face the tedious job of 
getting information from half a dozen different 
sources, get in touch with the nearest C T office 
and get your information conveniently and speed 
ily through one contact. 

Let us handle the detail clerical work—save 

our time for law work. 
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The Laws as Codified and 
Arranged by Congress 











together with 


Every Construction by the Courts 
of Every Section of these Laws 


The U. S. Code Annotated fully meets the law- 
yers' needs in providing both the Text of the Laws 


and the Court's Constructions 


Promptly — Accurately — Completely 


Thru the Cumulative Pocket Parts you always 
have between the covers of a single book the 


Laws Complete and the Annotations Complete. 
In Universal Use By 
Both Bar and Bench 
Write For Our Convenient Payment Plan 


West Publishing Co. Edward Thompson Co. 
Paul, Minn. Brooklyn, N. Y. 
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the twelve Bar Associations in the Dis- 
trict. 
made to acquaint the public with the 


work mapped out for the Proctor, but 


In the beginning no effort was 


strangely enough, the laymen from the 
first find out and 
make use of it. Many of them brought 


very commenced to 


their complaints to the office, most of 
them of a type that could not be handled 


by a grievance committee of a Bar 
Association. The trouble in most cases 
was a misunderstanding between law- 


yer and client, and the Proctor did all 
he could to straighten out 
understandings. 

This particular kind of 
gave an excellent opportunity 
serving the attitude of laymen toward 
and furnished an 
lesson as to the necessity of bridging 


these mis- 
experience 
for ob 
lawyers impressive 
the gap between the legal profession 
and the public It 
the 
the profession of the law badly 


more and 
“that 
needs 


becomes 


more evident, report states, 
a medium not only to inform the 
real functions but to 


smooth out the misunderstandings that 


uch 
public of its 


are bound to arise in the many relation- 
hips between attorney and client. This 
function of this office seems to be one 
of its opportunities for 
to both the public and the profession.” 


greatest value 

[The report goes into detail with re- 
gard to the Proctor’s investigation and 
report on some seventy-hve or eighty 
applications for admission to the Bar in 
the course of a year, some of them 
coming from various parts of the coun- 
try. This 
duty of cooperation with the Committee 
It also poke 


of the work in supplementing the re- 
port of the National Conference of Bar 


was in connection with its 


on Character and Fitness 


Examiners, as far 


case of the increasing numbers of law- 


as possible, in the 


vers who apply for admission from 
ther States. 

The office, we are told, is also ac- 
cumulating information about prospec- 


tive applicants which should be of con- 
siderable The 
schools where boys and girls from the 
Eighth Judicial District are attending 
chool have been asked to have students 
information 


service. various law 


fill out cards giving some 


about themselves. The law schools are 








their cooperation and in the 
coming years the office will have com 
plete files. In this way it hopes to be 
able to keep in touch with students who 
will eventually be applicants for ad- 
mission to the Bar of the District. 

“In another way,” the report con- 
tinues, “the office has attemptéd to be 
of service to those about to be admitted 
to the Bar. Each talked 
with separately before appearing before 
the Committee, with the object of giv- 


giving 


candidate is 


ing the new lawyers some idea of the 
profession of which they are about to 
In addition, the of- 
fice has had many interviews with boys 
and girls in high schools and colleges 
and with parents who are thinking of 
urging a legal education upon their sons 
or daughters. It had much 
correspondence with such persons, with 


become members.” 


has also 
the object of supplying them with such 
information as they desire. 

In dealing with the subject of the 


unauthorized practice of the law, a 
study of the existing law on the sub 
ject in New York was made, and a 
further study in a large number of 
other States was undertaken. It was 
found that New York is one of the 
few States in the Union where the 


highest court has decided it has no in 
herent power over those who assume to 
practice law without a 
the furthermore, with the law 
as it was when the office began to func- 
tion, it apparent that little, 
if any, progress could be made in the 
field of unauthorized practice. 

Many conferences were held and Mr 
Edwin N. Otterbourg, Chairman for 
many years of the Committee on Unau 
thorized Practice of the the 
New York County Lawyers Associa 
tion, was especially helpful with advice 
and counsel. As a 
studies, the office presented a proposed 
law on the subject to the 1937 Legisla 
ture, which was passed and became 
Chapter 311 of the Laws of 1937. It 
provided for an amendment to Section 


88 of the Judiciary Law, Subdivision 2, 


license from 


Court. 


was 


very 


Law of 


result of these 


and gave the Supreme Court all neces- 
sary powers. 

Under the head of “Other Ways in 
Which Service Has Been Rendered,” 












the Proctor’ report 


in cases of various kinds of dispute 
that occur between members of tl 
Then, again, many 
have ht tl 
the office in vari 


ssional natu 


young, soug 
advice of 
of profe 
considerable effort is constantl 
pended to gather is 

as pos ible 


regarding t e€ econo! 
| 


dition of the profession, espe 

the Eighth District. T1 

is valuable in assisting young student 
and their parents in deciding whether 
to take up the law as a vocation 


Association of American 


Law Schools Holds 
Meeting 


"hee Association of American |] 
Schools held its Tl rt I ft] 


nual Meeting on December 29, 3( 


31, at Chicago. The President’ 
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Carter, Ledyard and Milburn, Counsel 
to the New York Stock Exchange, 
yinted out difficulties in the Act from 
the criminal law standpoint. Certain 
visions were entirely too vague to 
ermit of enforcement, he said. He 
pecially riticised the psychologic: 
t involved in the definition of 
nipulatior 
One ot the most interesting things 
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opportunity of famuiliar- 
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ecommended by the Executive Co 
ttee and adopted by the meet 
\ long-continued ussi( re 
rd to granting the degree of Doctor 


Jurisprudence was ended, for the 


time at least, by the rejection of a com 





mittee report which recommended that 
! i B ( 1elor degree be 2Ta 

the end of the regular und 
Vv course \ maj rity of the n 
peared to hold the view that the 
tter might well be left to the 


tion of the Law Schools. 
At the fourth session, on Thu 
ifternoon, Hon. Arthur T. 
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resident of the American 


+ ‘\ 
lation, delivered an address in which 
e emphasized the necessity of the 
untaining of high standards of 

mn to the Bar and criticized cet 
features of legal educatior 
[he prog for the general se 
d round table was carried out a 
outlined in the advance notice sent to 
embers At one of the sessior1 


cial tribute was paid t 
E. Beale, 
the present school year, after having 
taught forty years on the Harvard | 

School 


who will 
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elected President, and Prof. Will 

Cherry, of the Law School of tl 
University of Minnesota, was « ( 
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Linesville 
D. R. Cumming, L. P. Goodrich and 
Vm. H. Beck in 
Scott Russell, A. O. B. Sparks, Bruce 
n C. Jones, Johr Harris and C. Baxter 
he lones. of Ma 
ids W. S. Mant nd George H. Harris 
n. McRae 
he Rowell C. Stanton. Barry Wright and 
ol, Graham Wright, of Rome; 
A. B. Lovett, Julian F. Corish, Henry 
: Brennan, Robert M. Hitch, Jr., W. 
V. Douglas, Edward C. Brennan, 
David S. Atkit Alex R. Lawrence, 
Imund H ns, J. C. Hester 
ob Gazar Morris H. Bernstein, 
hn J. Henne Edward A. Dutton, 
H. Wiley Toh T. M. Cunningham, 
a eorge O’Donnell, James M. Rogers, 
f, v illiaam L. Cla James P. Houlihan, 
. ; r., George T. Car Andrew A. Smith, 
= O. E. Bright hn J. Bouhan, Ernest 
l. Haar, H. Sol. Clark and Robert M. 








CURRENT EVENTS 





W. W. Alexander of Thomasville; 
Larry E. Pedrick, Leon A. Wilson, 
and J. D. Blalock, of Waycross; and 
J. N. Rainey of Winder. 
lo the Board of Elections of the Amer- 
ican Bar Association: 
The Undersigned hereby nominate 


Sylvester C. Smith, Jr., of Phillips 
for the office of State Dele- 
gate for and from New Jersey, to be 
elected in 1938 for a term of one 


burg, N. J., 


year: 
Arthur T. Vanderbilt, G. Dixon 
Speakman, Marshall Crowley, Martin 


B. O’Connor, Willard G. Woelper, O 
Blake Willcox, Frederick W. Hall 
H. Edward Toner, Paul Benedict, Jo 
seph Lawrence Friedman, 
Louis B. Englander, Philip J. Schot- 
land, John V. Laddey, Ralph A. Vil 
lani, Nathan L. Jacobs, David Stoffer, 
William A. Consodine, Paul M. Strack, 
Milton M. Unger, Charles M. Myers, 
Alexander Waugh and L. P. Kristeller, 
of Newark; 

W. J. Morrison, Jr., L. Stanley 
Guy Tobler, Horace F. Banta, 
W. DeLorenzo, of Hackensack: 

Wm. D. Lippincott, Ralph W. Wes- 
cott, D. T. Stackhouse, Samuel P. Or- 
lando, Louis B. LeDuc, Edward A. 
Tanski, Julius Sklar, Howard G. Kulp, 
Jv... Wm. T. Boyle, M. H. Diverty, 
Frank T. Lloyd, Jr., Robert J. T. Paul, 
and Morse Archer, Jr., of Camden; 

Leroy B. Huckin, of Englewood, 

Caffrey, of South 


Harrison, 


Ford, 


and 


Edwin C Orange; 


V. Claude 
Samuel M. 
and Emma E. Dillon, of Trenton 


Moorestown ; 
Merchantsville, 


Palmer, of 
Shay, of 


To the Board of Elections of the Amer- 
ican Bar Association: 

The Undersigned nominate 
Conrad E. New 
Hampshire, for the office of State Dele- 
gate for and from the State of New 
Hampshire, to be elected in 1938 for a 
term of two years: 

Warren W. James, Berlin; Francis 
W. Johnston, Claremont; Willoughby 
A. Colby, Fred C. Demond, Allen Hol 
lis, Carl C. Jones, Harry F. Lake, Don 
ald Knowlton, Thomas L. Marble, 
Elwin L. Page, Jonathan Piper, Frank 
J. Sulloway, Robert W. Upton, Ed 
ward K. Woodworth, Alexander Mur 
chie, Robert C. Murchie, of Concord; 
John Scammon, Exeter; John E. 
Allen and Chester B. Jordan, of Keene; 
Theo S. Jewett, Thomas P. Cheney, 
Laconia; Fred C. 
caster; Robert P. Booth, 
Branch, Ralph E. Langdell, | 
McLane, William J. Starr, Winthrop 
Wadleigh, Peter Woodbury and Louis 
E. Wyman, of Manchester; George M. 
French and Robert B. Hamblett, of 
Nashua; Jesse M. Barton, of Newport; 
Preston B. Smart, Ossipee; Arthur E. 
Sewall and Waldron, of 
Portsmouth ; Bowker, of 
Whitefield ; Britton, of 
Wolfeboro 


hereby 


Snow, of Rochester, 


Lan 
W. 
John R. 


Cleaveland, 
Oliver 


Jeremy R. 
Edgar M. 
William J. 





Washington Letter 


A Precedent as to Public 
Accountants 


he p- case which stands as a prece- 
dent as to the responsibility of 
accountants, since the Supreme 


refused certiorari 
Ludlam, et al., 


public 
Court has 
nor, et al. v. 
(2d) 50. 
Investors had sought by an action for 
deceit to recoup their losses in a bank- 
rupt company from the members of a 
firm of certified public accountants be- 


is O’Con- 
92 F. 


cause of what was said to be a “fraud- 
ulently false and misleading” balance 
sheet, prepared by the accountants, 
which had been used in selling the com- 
pany’s preferred stock to the public. 
The the trial 
court. 

The appellate court concluded it was 
not error for the trial court to decline 
to point out with particularity how to 
apply general rules for determining 
whether representations were false and 
made with fraudulent intent, this being 
held with respect to the issue of whether 
the balance sheet had disclosed trust 


defendants prevailed in 








funds to be such. It was held to be a 
question for the jury whether a state- 
ment in the balance sheet was made in 
good faith, viz., the statement that cer 
tain notes and accounts receivable were 
secured when, as a matter of law, they 
were not secured, the defense 
been that the error was due to an honest 
misconception of the legal effect of a 
document. 

The Circuit Court of Appeals, Second 
Circuit, held, in view of the issue as to 
the accountants’ intent, that the trial 
court in his instructions had made suffi 
cient reference to the failure of the 
balance sheet to show that notes listed 
as assets were those of subsidiary or 
affliated companies, when he 
to the conflicting testimony of experts 
as to whether good accounting practice 
required showing of different 
ownership of the notes. And it 
concluded that, even if it were an abuse 
of good accounting practice to omit 
contingent liabilities from the balance 
sheet, the accountants would 
(Continued on page 84) 


having 


referred 


such 
was 


not be 
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FALL IN LINE 


THE COURTS DO— 
YOUR OPPONENTS WILL— 


CITE WILLISTON — 
WILLISTON CONTRACTS, REV. ED. Nisicriice 


When only four of the scheduled eight volumes were published they had 
already proved themselves invaluable. The following list of reported de- 
cisions where the New Williston is cited indicates how widely various sections 
of this work are being used by the Courts and attorneys: 


*Chain v. Wilhelm, 84 F.(2d) (C.C.A.4) (1936) citing Secs. 58, 62 

Cartmell Paint & Glass Co. v. Cartmell (Delaware) 186 A. 897 
(1936) citing Secs. 593, 595, 597, 631, quoting Sec. 593 

Scarlett v. Young, (Maryland), 185 A.129. (1936) citing Secs. 47, 49 

Red Star Milling Co., v. Moses, (Mississippi) 169, S. 785 (1936) 
citing Sec. 741 

Holtz, v. Western U. Teleg. Co. (1936) Mass. Advance Sheets 
1405; 3 N.E. (2d) 180 (1936) citing Secs. 27, 94 

Hushion v. McBride, (1936) Mass. Advance Sheets, 2085; 4 N.E., 
(2d) 443 (1936) citing Secs. 281, 283, 287, 288, 289 

Levine v. Blumenthal, 117 N. J. Law 23, 186 A. 457 (1936) citing 
Secs. 103B, 120, 130, 130A, 131 

Grisecti v. Mortgage Comm., N. Y. App. D. (2d Dept.) 291 N. Y. 
S. 257, N. Y. L. J. Nov. 17, 1936 citing Secs. 631, 632, 647 

Maher v. Randolph, 275 N. Y. Ct. of Appeals, 80, eiting Secs. 
554, 557 

National City Bank v. Piluso, N. Y. App. D. (2d Dept.), N. Y. 
L. J., Nov. 7, 1936, citing Sec. 102A 
*The case of Chain vs. Wilhelm went to the United States Supreme Court 


(57 S. Ct. 394) and the court cited section 1253 (vol. 4) of the revised edition 
f Williston on Contracts, three times in its opinion. 


Baker, Voorhis & Co., 
119 Fulton Street, New York, N. Y. Dept. R. 


Please enter my order for the new edition of WILLISTON ON CONTRACTS, 8 vols., price $85.00. 
Convenient terms may be arranged. 


Name 


Address 
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BAKER, VOORHIS & CO. 
139 FOLION ST.~ ~ NEw YORK 











Task ( 


At Last 


Is Seriously U1 


Committees Ay 


and Local Bar Associations Asked to Appoint Cooperating Committees 


g TO Hel; 


in 


HE name of the 
the Kansas City 


\dmunistrat 
asked me at t 
When I explain 
phasis t 


at me qulzz! 


lubiously, inquire: 


real work out 
1 distinguished « 
If my frie 

e committe 


Club " 


in New \ 
would have beet 
Chairman of tl 
dealing wit 
tration, pri 


nated as the 


trees 


judges of outstar 
ence in their 
(1) Impro 
il dge Josey | \ 
ea Me mn 
idge John P. De 
{ 3 ) It 
nited States D 
(4) In 
H. Wigmore of ( 


ee 
or Edson R. Sut 
(6) Contro 
‘alph M. Hoyt 
(7) Impre 
stration, Judge | 
Court of Appeal 
The member 
irefully choset 


€T1 of bre vad expel 


their respectiv 
In 
State Delegate 


ulting commiuttet 


view. 


nie mbe TS O 
this issue 
the state 
milar topics, a 
unicating witl 


nd 








to the re i] 


ticular 


Simplific: 


SECTION OF JUDICIAL ADMINISTRATION 
LAUNCHES PROGRAM ON WIDE FRONT 


f Bringing Administration of Justice in Line with Needs of Twentieth Century 


idertaken 


Chairmen of Seven Section Committees Dealing with Different Phases 
of Judicial Administration Hold Meeting in New York City—Seven Advisory and Consulting 


pointed Representing Each State, on Recommendation of State Delegates—State 





Every Lawyer Desir 


ls Urged to Communicate with Appropriate Committees from His Own State 


3y Hon. ArtHuR T. VANDERBILT 


Pre sident of 


Judicial Section was changed at 
meeting to the Section of Judicial 
One of our veteran members 
what the object of the change was. 


that it was to give point and em- 
+} 


purpose of the Section, he looked 
and, shaking his head slowly and 

if we were expecting to get any 
e judges. And my friend had had 
eer on the bench. 

uld have attended the meeting of 

en of the Section at the University 
ork on December 14th his doubts 


ispelled. Judge John J. Parker, the 
Section, had created seven commit- 


different phases of judicial admin- 

on the civil side, and had desig- 

ids of these committees lawyers and 
ling reputation and of wide experi- 


“if 
fields 


pre-trial procedure, Circuit Court 


Moynihan of Detroit. 


of selection of juries, Common Pleas 
mpsey of Cleveland. 

ig trial practice, W. Calvin Chesnut, 
rict Judge of Baltimore. 


g the law of evidence, Dean John 
cago 
ition of appellate procedure, Profes- 


lerland of the | Iniversity of Michigan. 
of state administrative agencies, 
Milwaukee. 
judicial organization and admin- 
“dward R. Finch, of the New York 


f the seven committees were very 
Parker’s aim was to obtain 
ience who might bring to the work 
committees a wide variety of points 


( 
T 
} 


udge 


lition, he has, on recommendation of 


s, appointed seven advisory and con- 


s representing each state. A list of 


hese committees appears on pp. 78-82 


re are doubtless many committees 
cal bar associations dealing with 
at Judge Parker’s request I am com- 


the presidents of these bar associa- 





the American 


Bar Association 

tions requesting them to take the necessary steps to 
bring their organizations into cooperation with the gen 
eral program of the Section of Judicial Administration 

I have never attended a meeting of judges and 
lawyers that held as much promise as the gathering 
of these committee chairmen in New York at Judge 
Parker’s request. Judge Augustus N. Hand of New 
York and Judge Ernest A. Inglis of Connecticut, of 
the Council of the Section of Judicial Administration, 
Kenneth Dayton of New York and Will Shafroth, 
representing the American Judicature Society, were 
present. Every man recognized the difficulties 
inherent in the situation, as well as the necessity 
of overcoming them. The entire day was devoted to a 
very definite discussion ways and means and a 
specific schedule was agreed upon for the work of each 
committee. 

With any other group of men I, too, might be 
somewhat dubious as to whether or not the aims of 
these committees could be realized. The profession as 
a whole has been singularly indifferent to the great 
problems of judicial administration and procedural 
reform. While we borrow freely from each other in all 
branches of the substantive law, in matters of procedure 
we have been strangely insular. It by no means 
unusual to find adjoining states, each with some good 
points of practice in this field of which the other seems 
to be as totally oblivious as though they were thou- 
sands of miles apart. Such a strange phenomenon could 
not exist in the realm of business. Competition would 
quickly eliminate such absurdities, and it is the com 
petition which the courts are coming to face that gives 
us hope that the present conditions may be overcome. 

The admonitions of our leaders in this field have 
been fruitless. “If one were asked in what respect we 
had fallen furthest short of ideal conditions in our 
government,” said Chief Justice Taft, “I think we would 
be justified in answering, in spite of the glaring defects 
of our system of municipal government, that it is our 
failure to secure expedition and thoroughness in the 
enforcement of public and private rights in our courts.” 
To be sure, we have made some progress since 1906, 
when Dean Pound’s address at St. Paul on “The Causes 
of Popular Dissatisfaction With the Administration of 
Justice”—an address as true today as when it was 
uttered thirty-one years ago—met with violent pro 
test from the elder statesmen, who answered Dean 


also 


ol 


is 
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Pound’s calm analysis with the assertion that our 
method of procedure was “the most refined and scien- 
tific system ever devised by the wit of man” and ac- 
cused him of attempting to “destroy that which the 
wisdom of the centuries had built up.” It was not 
until the members of the American Bar Association 
journeyed to England in 1924 and witnessed the British 


courts in action that it became safe for anyone to speak 
to an, audience of American lawyers about the good 
qualities of the I:nglish system judicial administra 
tion. Incidentally, few of us realize how much we owe 
to Chief Justice Taft for his part in bringing about the 
visit of American lawyers to the Inns of Court. While 
it became quite safe to speak of the English system and 
even to compare it with our ow 
that we still have been very sl 
our experiences abroad. 

Although it must be obvious t 
the defects of the law on the pr 
trative side that subject the law—and lawyers too—to 
such bitter criticism by laymen, it is easy to under 
stand why our present deficiencies have so long con 
tinued. Lord Mansfield, as the Chief Justice of Eng- 
land, could reform the antiquated procedure of the law 
courts of his day. If he were living today and held any 
judicial position in America, he would find his efforts 
quite unavailing. If he had to run for election period 
ically, he might doubt the expediency of making wide 
spread changes which might irritate other people in 
influential positions. If he were a Chief Justice in one 
of our jurisdictions, he would not be trying cases at 
nist prius and he might be unfamiliar with conditions 
in the trial courts. At any rate, in most of our states 
he would have no administrative jurisdiction over the 
judges of other courts, and often very little over his 
own court. Manifestly, the judges alone cannot change 
back over a century 


must be c mfe ssed 


ivail ourselves of 


o everyone that it 1s 
cedural and adminis 


our system. No one who looks 
of legislative tinkering with matters of practice would 
venture to suggest committing the matter to our law 
makers. The public therefore expects the bar, as an 
organized profession, to tackle the problem and to 
solve it. If we do not, one of two things must inevit- 
ably happen: Either the laymen will do the job, as they 

adn irabl cle scribed by Professor 


did in England, so ad y 
Hundred Years’ War for Legal 


le 


Sunderland in his “ 
Reform in England,” or the work of the courts will 
gradually be taken over by administrative tribunals, 
notwithstanding the obvious dangers and defects in 
their system of procedure. 
This competition of the administrative tribunals 
must be faced. Professor Robson, in his work on “Jus 
tice and Administrative Law,” has admirably sum- 
marized the advantages, as well as the disadvantages, of 
administrative adjudication. The advantages, he says 
are: 
“the cheapness and speed with which they usually work 
technical knowledge and experience which they make 
available for the discharge of judicial functions in special 
fields; the assistance which they lend to the efficient con- 
duct of public administration and the ability they possess 
to lay down new standards and to promote a policy of 
social improvement.” 
and the disadvantages are: 
“the lack of publicity which attends the work of most 
tribunals, the air of mystery and secrecy in which their 
deliberations are shrouded, the failure in most cases to 
give reasons for the decisions, or to publish reports of 
decided cases; and the poor quality and insufficient amount 
of the evidence on which decisions are often based.” 


There is scarcely any respect in which our tra- 
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ditional courts, if properly organiz 
manned by judges and lawyers, could not meet point 


by point the advantages claimed for administrative 
tribunals. Clearly, it is the immediat 
to see to it that this is done, and it is the high pur- 
pose of these committees of the S f Judicial 
Administration to point the way to the accomplishment 
of this task. 

Here, it seems to me, the committees must pur- 





sue the same process which the Amet in Bar Asso- 


ciation has followed with considera : ess witl 
respect to legal education, admission to the bar and pro- 
fessional ethics. The committees must promulgate 
standards; then it will be the duty of the state bar 
associations, with the aid of the local bar associations, 
to see that these standards are carried into effect Most 
well-informed judges and lawyers could collate the ex- 


perience of various jurisdictions in the procedural field 
and they would be very likely to reach the same con- 
clusions as to what steps should be taken to effect 


improvements. The difficulty is that t tter has not 
been any one person’s or one group's business. If 
improvements do not come within a r¢ nable time, it 
may even be necessary to grade the different states, as 
the Section of Legal Education has graded the law 
schools, to bring home to those concerned a realiza 
tion of the actualities of the situation 

The program of the Section is being brought on 
at a very opportune time, when the proposed Federal 
Court rules are about to be lodged with t Congress 
These rules seem destined to have profound effect 
upon the practice of the several states. The Attorne 
General and the Judiciary Committees of the Congres 
are giving consideration to measures designed to im 
prove the efficiency of the Federal District Courts and 
Circuit Courts of Appeal. In all likelihood, many 
suggestions worthy of consideratior b the tate 
courts will be forthcoming. As our ( ttee on 
the Supreme Court proposal said it menting on 
the defense of free courts as a duty and |] iol privilege 


of the organized bar: “Constant efforts to improve and 


speed up the administration of just will constitute 
an effective part of that defense.” The judges and 
lawyers of many of our state courts will be driven to 
attend to these problems if their irts are to stand 
comparison successfully with the work of the Federal 
tribunals. 

In all of this work we need to keep constantly in 
mind that the courts exist not for the benefit of either 


judges or lawyers, but for the sake of citizens who are 


obliged to litigate their interests. A litigant has certain 


ee 
fundamental rights, which have been defined as (1) a 
prompt and efficient trial of his case; (2) at reasonable 


cost; (3) represented by competent attorneys; (4) be- 

fore impartial, experienced and competent 

with the privilege of a review of the trial court’s 
1 


determination by an appellate tribunal composed of 
similar judges who will render a final decision within 
three to four months after the appeal is initiated. If 
every court in every state recognized these rights of 
litigants in daily practice, much of the criticism now 
directed at the courts, the lawyers and the law would 
cease and the increasing competition of administrative 


tribunals would be minimized. Indeed, many of the 
beneficial aspects of judicial administration would be 
carried over into administrative adjudication. Both 
judges and lawyers would be free to concentrate their 
attention on the problems of the substantive law, which 


(Continued on page 78) 











DECLARATORY RULINGS 


A Long Stride Forward in Solving Some of the Growing Problems of Administration Will 


Liabilities Ar 


Be Made if We Can Find Dependable Methods of Advising People What Their Rights and 
e When They Need to Know Them—Steps of Legal Division of Treasury De 


partment to Develop Such a Method—Plan for “Declaratory Rulings’—Has Received Tenta- 


‘ ROBABLY 
, P ing our ‘ 
£ by the indu 
, been proceeding 
ft the 


y present econo! 


last centur\ 


plicity of that 
“We are 


ness and lew 


a Tura 


Government 
This old book 
and ol 


or ¢ hnygress 


e presents a Str 
when he told 
be made which 

e said, wit 

$440,000 le 

Our early 
j ictual 


| 

il @Vil 
ft ; 

t in 


operatiot 
‘ gress to enact 

4 Che Executive 

a] paratively sm il] 
the life of the 

that condition witl 
today, the outst 
expansion of thi 
largement of the 

t is the enor 
a Branch of the Gi 
le This three 

e ral rule has « 

)) the altered circt 
hese 


| 
S reasons 
and, whil 


i! unnecessary extet 


ot trite: 


If who still hopes 
f Federal Govern: 
- emporary realiti 


eS 


tion, commerce, fir 


he tive Branch of tl 
nd affects the int 


’ it 





th *Address deliv. 


T Baltimore, January 6 


| liscussion is limited 


nd antecedent material 





' ] 
a tne 


Reverting to tl 


ialifications are therefore 


tive Approval of Sub-Committee of Congress, etc.* 


By HERMAN OLIPHANT 
General Counsel of Treasury Department 


most important problems confront- 
rnment today are those generated 
jalization of the country, which has 
in accelerated pace since the middle 

rhe resulting complexity of our 

n sharp contrast with the sim- 
by Jefferson when he said, 
We have little busi- 


iIVvCd 


rming people. 


nufacturers among us, and I pray God 


ne before we 


have much of either.” 
business life of that time was 
government. 
written within two 
ividly portrays what the Federal 
like when Jackson was President. 
ussion of his messages to Congress 
action on his recommendations 
picture of simplicity. For example, 
of the final payment about to 
ld wipe out the entire national debt, 
pride, that there would be about 
lreasury. 
ral Government in the sum of its 
little more than the Con- 
ind the Courts to interpret them. 
inch of the Government was com- 
he extent of its intervention in 
n was relatively slight. Contrasting 
the state of the Federal Government 
not so much the 


the 
th 


ol 


idrew Jackson, 


ymprised 


difference is 


field of Federal legislation or the en- 


jurisdiction of the 


Federal Courts, as 
us development of the Executive 
ernment. 
| enlargement of the sphere of Fed- 
for reasons as substantial as 
our common life itself. 
en stated so often that they are 
thoughtful men would avoid any 
of Federal functions, anyone 
return of the former simplicity 
ent is wholly out of touch with con- 
in the fields of modern communica- 
ince and industry. 
stupendous growth of the Execu- 
Federal Government, it now touches 
ite complexity of modern life at so 
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red before the Hamilton Street Club, 
1938. It will be observed that this 
to a general statement. The needed 


well as other collateral 
footnotes 


omitted as 


1 usual in 


many points and in such a multitude of ways that one 
of the major problems of our time is the improvement 
of our administrative processes and techniques. This’ 
is not to be attempted by a spurious simplification. The 
complexity of our problems precludes simple answers. 
It is to be done by developing and employing not only 
better personnel but new and improved administrative 
methods and procedures. In the matter of administra- 
tion, we still follow old forms for the most part. In 
few fields of human endeavor has there been less in- 
ventive thinking. New ways and a will to try them 
are needed for, if Federal administration is not mark- 
edly improved, it will become a serious retarding factor 
in the life of the nation and important parts of it may 
well collapse of their own weight. 








Watching the operation of the administrative end 
of the Government during the War and again since 
March 1933, has suggested to me numerous points at 
which improvements in Federal administration might 
be made, but there is one basic aspect of this many- 
sided problem to which I should like to direct atten 
tion at this time. This is the problem of letting the 
citizen know what government, in its many present 
phases, expects of him at the time when he needs to 
know in order to go about his business with reasonable 
assurance. 

Early in my work on problems of administration 
in the Treasury, a man presented this problem to me: 
He had in mind the purchase of a large building in the 
financial district in New York. The feasibility of the 
transaction depended on what one item of the tax 
liability of each of the parties to this proposed deal 
would be. That liability depended, in turn, on how 
certain future events might turn out, and it was not 
feasible to provide for these contingencies in the con- 
tract. Though the making of this sale depended on 
fixing this liability, I had to say to this man that the 
Government could not then determine what his liability 
would bé. Relying on what advice he could get, he 
would have to go ahead and make the deal. Not until 
the whole transaction was closed and the tax had ac- 
crued, could the question of tax liability be determined 
under our present system of tax administration by the 
Bureau of Internal Revenue, the Board of Tax Appeals 
and the Courts. If he did not want to take the risk. 
there was nothing for him to do but forego the deal. 
He said he could not take that risk. The deal fell 
through. 

For further example, other men have sought to 
learn the tax status of proposed corporate reorganiza- 








tions necessitated by the widespread difficulties created 
by the depression. They had to be told that, under 
our method of administration—the only one possible 
under existing legislation—the would have to go it 
irequently, this 
Thus businesses 


blind or forego their undertakir 
meant that the reorganizations faile« 
were destroyed. Unemployment and the other conse 
quences of liquidation resulted 

In numerous instances, the Department has tried 
to mitigate such hardships by making rulings though 
indicating their lack of finality; but consider a cas« 
where the Commissioner of Internal Revenue thus tried 
to be helpful in one of thes tuations, and note the 
consequences. 

\t the request of ar gent, acting on behalf « 
Henry Ford in the purchase of the minority interest in 
the lord Motor Con pany, including that of the late 
Senator Couzens, and after an extensive investigation, 
the Commissionet Internal Revenue ruled that the 
Bureau was “disposed to regard $9,489.34 as a fait 
market value of the stock of March 1, 1913, and 
one which should be used in computing any profit mad 
on the sale.”’ The deal Was clo ed on that basis, and 
the taxpayer made his income tax return in conformity 


with that pronounzement. Lat the taxpayer was 
assessed on the bas not of $9,489.34. but of $3.547.84 
per share, and the hoard of lax \ppeals held that 
the earlier finding of the Commissioner was not bind 
ing upon his successor in office, nor upon it It re 
examined this whol uestion of value and fixed $10, 


OOO per share as the proper valuation. 


Back of the government’s present disability and 


disinclination earlier to commit and bind itself in su 

cases lies, of course, the inconvenient fact that the tax 
payer also would not be bound. Other considerations 
not material for present purposes are parts of the 
policy of the rule here operative | 


But under this rule 
and policy in tax administration, and what is said here 
applies to much « he balance Federal administra 
tion, the taxpayer is confronted with a two-fold diff 
culty. He cannot have determined and thus ascertain, 
in advance of the time when he must act, what his lega 


rights and liabilities consequent upon such action wil 


be; and, when the re finally determined, the law is 


ay plied retroactively, and retroactively not only as to 
him, but as to all others similarly situated. If Federal 
administration is not to become unconscionably. burden 
some on the life and business of the country, we must, 


in view of its present and growing magnitude, find 
wavs to administer Federal law otherwise than in the 
retroactive fashion so often involved in the present 


pl ocess 


[t is easy to take for granted the practical difficul 
ties caused by present law and administrative procedure 
thereunder. Their ver age te nds to make them seem 


normal and natural and a necessary part of the stat 
of things. These difficulties are lost in the obscurity of 


the familiar. But how surprising and harmful the op 


- . 5 t 
eration ot present procedure often is becomes cleat 
when we consider what life outside the field of law 


would be like if it were as uncertain as government 


frequently leaves many of the affairs of those who must 


act but cannot find out what the legal consequences of 
their action will be 
Thus suppose 1 young mal broached marriage to 


a young woman in this fashion, “Buy your trousseau, 
send out the invitations, arrange for the honeymoon. 
meet me at the altar, and I will tell you then whether 
I will marry you.” This sounds bizarre, but tax liabil 
ity in critical cases of provisions made for dependents 
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cannot be determined until long after they have been 
set up. 


Try to imagine the officials at a football game an 


nouncing at the close of the game 
would not be named until after they 





. 2 


what had happened during the game and had debated 


and fixed certain rules applicable to the game This 
sounds grotesque, but more serious ents, that 
those made by for tball crowds, often e to be made 
by citizens before the legal consequenc: those com 


mitments can be determined 


A partial, but only a partial, so of 1 dith 


culty 1s to be found in our legislation providing for de 
claratory judgments. Such judgments cannot be ob 
tained in the great mass of cases \ re people have 
not yet acted and need to have their rights and liabilities 
fixed and known before they act It 1s true that, if a 
contract has been made, if a deed has beer ecuted o1 
1 status, such as marriage or di ( ( t, the 
declaratory judgment can be used i1 iny situations 
to define rights incident to such an existing arrange 
ment or status; but a declaratory judgment would o 
linarily afford no help to a man who wants to embark 
upon a business undertaking and needs to know hi 
rights and liabilities before he dare d ( Chat field 
not covered, and a long stride { ird in solving 
me of the growing problems of administration will be 
ade if we can find dependable methods of advising 
people what their rights and liabilit ire at the time 
they need to know 
The problem of finding ( 
1ethod was put before the Legal | the eas 
ry some two years ago as a general cl for all to 
work on as the press of immediate tasks permitted 
Later, the collective thinking on the problem was cast 
into an integrated statement and outside suggestions 
and criticisms were sought. Numerous revisions f 
lowed Chis work has now culminat n what seems 
to be a feasible device, which, fe \ it of a bette 
name, has been called “Declaratory Administrative 


Ruling” or “Declaratory Ruling.” R« 
this new device received the tentative al rova ot a 
subcommittee of Congress. ; 


the purpose is to begin in a small way and try it out 


in the administration of our tax laws. If it works well 
there, it would seem to be applicable to numerous and 
large areas of governmental admit 

Perhaps the plan can best be presented in terms of 
a typical case in which this device could be used John 
Smith owns valuable mining property which he desires 
to sell. The important factor in the transaction is the 


value which will be fixed or 


1 this property for tax pur 
poses Be fore he makes the sale, Joh Smit] needs ti 
know definitely what value the Commissioner of Intet 
nal Revenue will place upon this propert It is to 
be borne in mind that, if today he asked the Commis 
sioner for a ruling on this question prior to the sale, 
the Commissioner would not ordinarily make it More 
over, even if the Commissioner fixed the value, the 
taxpayer could not be certain that, after he had com 
pleted the sale in reliance upon such a ruling, the Com 
missioner or his successor would abide by it in late 
determining his tax liability in the due course of tax 


administration. 
Briefly, the proposal is this: The taxpayer woul 
file with the Commissioner an application for a Declara 


ry Ruling. In this application, | uld describe in 


O! ( a} issionel 


detail the proposed transact 














DECLARATORY RULINGS Q 


would examine the application to determine whether 

merited consideration. If he found that it did, he 
would ascertain whether enough information to enable 
him to reach an intelligent conclusion had been pro- 
vided. If not vuld either request more information 
from the taxpayer or make any other investigation that 
he deemed ni arv to the same extent, that investi- 
gations of closed cases coming before him are now 
made. The taxpayer would have an opportunity to 
appear in persot ind present any additional information 


of considerations that he thought relevant. The Com- 
missioner would then issue a Declaratory Ruling in 
vhich, in the example supposed, he would fix the value 
of the propert make such other ruling as was re- 
quested o1 ppropriate in the case before him. He 
could make the effectiveness of the ruling depend upon 
compliance either by the taxpayer or by other persons 
with certain terms and conditions such as the consum- 


mation of the templated sale within a definite period 


| time 
The taxpaver. having received the Declaratory 
Ruling, might decide it was inadvisable to complete his 
transaction. If so, the Declaratory Ruling would not 
vecome effect If the taxpayer decided to proceed 


with the sal 
Declaratory 


a tax upon the value fixed in the 
Ruling, the transaction would be ended. 


If, however, tl taxpayer did not believe that the Com 


missioner’s determination of the value was the correct 
leterminatio1 could not appeal from the Commis- 
sioner’s rulir the Commissioner is given an absolute 
discretion with regard to his ruling), but he could 
proceed to plete the sale and test out his tax 
liability before the Board of Tax Appeals or in the 
Courts as he may do today In that event, the Com- 
missioner would-not be bound by the Declaratory Rul- 
ng since the taxpayer himself had chosen not to be 


bound by it 
Courts as if 


the matter would be litigated in the 
Declaratory Ruling had been issued. 

However, if the taxpayer acquiesced in the ruling 
ind completed the transaction in accordance with the 
terms of the Declaratory Ruling, neither the Commis- 
sioner who issued it nor any later Commissioner could 
ilter or repudiate it. The Commissioner, however, 
would be free to make a different ruling with regard 
to transactions not expressly included in the ruling 
ind persons not parties to it. 

\fter the sale had been consummated, the tax- 
payer, if he desired, might request the Commissioner to 
ssue a certificate of compliance stating that the tax- 
payer had complied with the terms and conditions set 
torth in the Declaratory Ruling. The issuance of this 
ertificate would make his proper compliance with the 
onditions of the ruling a matter of record. 

The Declaratory Ruling should be useful in almost 
ull kinds of tax cases, but it should be especially help- 
ful in disposing of those tax questions which sometime 
iffect in the same way tens of thousands of taxpayérs 
imilarly situate Thus provision has been made to 
letermine in what year particular securities became 
worthless and thereby to settle at one time their tax 
tatus for all the hosts who may hold them. 


Another example of an administrative mechanism 
ilculated to advise people in advance concerning their 
ibilities, so tl hey can act in reliance upon such 


letermination a provision to be found in an amend- 


ment to the Securities Act. Indeed, the Declaratory 
Ruling may well be viewed as a further and longet 
step in a development of administrative law of which 
this amendment is a part. 

There was much complaint in 1934 that under 
writers, distributors and others interested could not go 
forward with capital issues because of the uncertainty 
as to their liabilities under various provisions of the 
Securities Act as originally enacted. It seemed that 
this problem was not to be solved by merely enacting 
a multitude of amendments further particularizing the 
various provisions of the Securities Act. What seemed 
to be required to remove much of the uncertainty was 
an administrative mechanism that would be prospective 
in operation. This suggestion was embodied in Section 
209(b) of the Securities Exchange Act of 1934, which 
reads as follows: 

“No provision of this title imposing any liability shall 
apply to any act done or omitted in good faith in con 
formity with any rule or regulation of the Commission; 
notwithstanding that such rule or regulation may, after 
such act or omission, be amended or rescinded or be de 
termined by judicial or other authority to be invalid for 
any reason. 

This provision, it will be noted, makes no attempt 
to impose liabilities upon a citizen. It merely protects 
him from actual or possible liabilities to which he 
might otherwise be exposed. The Declaratory Ruling, 
however, serves a dual function: it frees the citizen 
from liabilities and at the same time imposes liabilities 
upon him, thus more fully defining his legal relations 
The needs served by this amendment to the Securities 
Act, the limitation on its operation just mentioned, its 
constitutional basis and some scattered embryonic 
forms of this general development in Federal legisla 
tion, are set forth in an excellent article by Walter 
Wheeler Cook of Northwestern University in the 
January 1935 issue of the American Bar Association 
Journal. 

One of these earlier forms of a similar device is to 
be found tucked away in Section 1108(b) of the Reve 
nue Act of 1926, which provides as follows as to an 
excise tax: 

“No tax shall be levied, assessed, or collected unde 
the provisions of Title VI of this Act on any article sold 
or leased by the manufacturer, producer, or importer, if 
at the time of the sale or lease there was an existing 
ruling, regulation, or Treasury decision holding that the 
sale or lease of such article was not taxable, and the man- 
ufacturer, producer, or importer parted with possession or 
ownership of such article, relying upon the ruling, regula- 
tion, or Treasury decision.” 

Both the device embodied in the amendment to the 
Securities Act and the similar but broader one here 
described as a Declaratory Ruling should have, in 
addition to the virtue of being prospective in operation, 
the advantage of giving administrative officers using 
them the greater freedom needed to clarify legislation 
by the process of administrative definition and appli 
cation. 


Correction 


In printing the list of the members of the Council 
of the Section on Insurance Law in our December, 1937, 
issue, the name of Dr. Charles W. Tooke was inadvet 
tently omitted. 
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LEGAL INSTITUTES AND COURSES FOR THE 


PRACTICING LAWYERS 


Following 


tion, Council 


\pproval by Association at Kansas City of a Program for Advanced Legal Educa- 


of Section of Legal Education Is Working Out Details of a Series of Institutes 


and Courses on a National Scale—At Meeting in Chicago on December 29 It Decided to Give 


l‘irst Attention to Organization of 


\dditional Legal Institutes—Current [local 


Activities in 


This Direction. 


By WILL 


ldzise Section ef Legal Education and 


\WYERS want an opportunity to renew their 
|. study of important fields of the law and to 
to date on current develop- 

on their everyday practice. If 
needed, it is to be found in the in- 
creasing popularity of legal institutes,—the name 
which has been given to that form of lectures for the 
bar which have flourished in Ohio in the past few years, 
dealing with cert law and given by 
spread of courses 


be brought up 
ments as they eal 


proof of this is 


pl ases of the 
recognized authorities,—and in the 
lor practicing lawyers under the auspices of individuals, 
schools and alu associations 


With the ommendation by the 
Bar Associatio1 at 


American 
Kansas City of a program of 
advanced legal ed 
Kducation Section 


in working out the 


ucation, the Council of the Legal 
is occupied at the present time 
details of a series of institutes 
national scale which will enable 
the practicing lawyer to slake his evident thirst for 
knowledge \t a meeting of the Council held in 
29 


and courses o1 


Chicago on December it was decided to give 
first attention to the organization of additional 
legal institutes, a half dozen of which have been 
either held this year or planned for the near future. 
Che Section Legal Education believes that the 
success of these institutes as organized in the past 
idea the experimental 
a definite demand by the bar for 

vork of this kind and the American Bar Associa- 


ias brought 


tage. There 


bevond 


tion, aS part of its program of service to the prac- 
ticing lawyer, has formally resolved to do every- 
stimulate this type of activity on 
the part of the local bar associations. The subject 
a number of the 
larger Suggestions as to speakers, 


ubjects and organization of institutes have been 


thing possible t 


las already been taken up with 


associations 


prepared by a special committee of the Council. <A 


mall leaflet is available for distribution on request 


hich sets out some of this information and gives the 
rocedure followe institutes which have been held 
n the past 

A short account of current activity will serve 


sent 


» illustrate pr tendencies. During this bar 
ear, the Cleveland and Cincinnati Bar Associations 
ave continued witl regular institute pro- 
while Indianapolis has 
stitute for the first time, and De- 


—— 
their 
rails as in tort years, 


iugurated a1 


SHAFROTH 


Admissions to the Ba 


troit, Toledo and Youngstown have decided on 
subjects, speakers and dates for early in 1938. 

In general, it may be said that the turn-out 
for these institutes has considerably exceeded the 
attendance at regular bar association meetings de 
spite the admission charge which has been made 
to finance them. The further fact that the institutes 
have been a success from a financial standpoint is 
also important in considering the question of 
whether the bar wants this type of advanced legal 
education. From these results it seems to be no 
exaggeration to say that the bar is eager for an 
opportunity to renew its contacts with legal edu 
cation. 

The Cincinnati institute on November 17, 18 
and 19 was the first to be held since last spring. 
The speaker was Professor W. Barton Leach of 
the Harvard Law School, reporter for the Restate 
ment of the Law of Future Interests. Professor 
Leach’s subject was “The Drafting of Wills and 
Trusts: The Use of Powers of Appointment and 
the Avoidance of the Rule Against Perpetuities.” 
About two weeks before the opening lecture a 
printed outline with citation of cases and statutes 
was sent out to members of the Cincinnati Bar As 
sociation. The institute committee, of which Dean 
Merton L. Ferson of the University of Cincinnati 
Law School was the chairman, functioned efficiently 
and members of the ticket selling committee per 
sonally visited every lawyer in the large office build 
ings. Tickets were sold at $2 for the series for 
practicing lawyers and $1 for single admissions and 
for student series tickets. The lectures were held 
from 4:30 to 6:00 P.M. on Wednesday, Thursday 
and Iriday afternoons. The average attendance 
was around 300. Following the opening lecture an 
informal “dutch treat” dinner was held in the Neth 
erland Plaza Hotel, where Professor Leach spoke 
very briefly and members of the committees respon 
sible for the success of the affair were introduced 
It was generally agreed that the lectures had been 
unusually worth while and Mr. Leach’s ability was 
demonstrated by the fact that the attendance on the 
second day was substantially larger than on the 
first. 

The Cleveland institute was held about a month 
later. The speaker was Professor Edward Merrick 
Dodd, Jr., of the Harvard Law School, who lec 
tured on “The Growth of the Corporate Structure 
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in the United States These lectures were also 
held on Wednesday, Thursday and Friday from 
4:15 to 6:00 P.M. with a fifteen-minute intermis- 
sion at five o’clock. Course tickets, as at Cincin- 
nati, were sold for $2, but a rate of $1 was given 
to lawyers who had practiced less than three years 
After treating the historical development of busi 
ness corporations and business corporation law, 
Professor Dodd turned to no par stock and surplus 
available for dividends under modern statutes. He 
then discussed the Securities Act and the commis- 
ion which administers it, stockholders’ rights, the 
protection of bondholders and the trust indenture, 
and, finally, corporate reorganizations. Professor 
Dodd expressed his purpose as being “to follow an 
historical introductio a rather broad survey 
of recent trends in corporation law, particularly those 
which concern the relations between the manage 
ment and the investor. The effect of trying to cover 
so much ground will necessarily be,” he stated, “that 
[ will not be able to go very deeply into anything, 
but the titles for the lectures which your committee 
selected indicate a desire for a rather broad survey.” 
A printed outline of the lectures was circulated in 
advance and a well-organized canvass of practicing 
lawyers resulted in a sale of 417 tickets. Mr. Delo 
IX. Mook was chairman of the institute committee. 
The lectures were taken down by a reporter and 
will be printed and sent to members who bought 
tickets. Cleveland lawyers who attended reported 
that this institute was a decided success. 
In Indianapolis, where the legal institute was 
a new venture, Professor Austin W. Scott of the 
I peaker and received 


n with 


Harvard Law School was the 
a great deal of commendation for the manner in 
which he discussed “The Law of Trusts.” The lec 
tures were held on Wednesday, Thursday and Friday 
afternoons, December 15, 16 and 17, for two hours 
each day. for $2 for the series 
and $1 to law students In addition to the large 
attendance by the bar, which averaged about 200, 
over fifty students from the Indiana Law School 
were present, and the lectures were so well re 
ceived that there is little doubt that this will be a 
permanent part of the program of the Indianapolis 
tar Association. The chairman of the committee 
was Mr. George E. Palmer of Indianapolis. 

The Detroit legal institutes this year will again 
be under the auspices of the junior bar. The speaker 
will be Professor Thomas Reed Powell of the Haz 
vard Law School, and his subject will relate to 
aspects of constitutional vhich have a par 
ticular application to current developments The 
sessions will be held Thursday afternoon, Febru 
ary 3, at 4:30 and at 7:30 P.M., and Friday after 
noon at 4:30, followed by a dinner Friday evening 
The chairman of the institute is Mr. Ruben M 
Waterman. 

The speaker at the Tole do institute, to be held 
on March 5 and 6, 1938, will be Dean Herbert F 
Goodrich of the University of Pennsylvania Law 
School, whose subject will be “Conflicts of Law 
He will lecture on Friday afternoon from 4 to 6 
on Saturday morning from 10 to 12, and on Satur 
day afternoon from 2 to 4. There will be a “dutch 
treat” dinner in honor of the speaker on Friday 
evening. The Toledo institutes were begun in 1934 

The Mahoning County Bar Association of 
Youngstown, Ohio, has recently announced the in 


one _¢ pe 
Tickets were sold 


auguration. of a law institute in Youngstown which 
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is scheduled for January 14 and 15 he speakers 
will include Dean Roscoe Pound on the subject of 
Equity, Professor Warren A. Seave) the subject 
of Torts, and Professor Austin W. Scott on Trusts 
The lectures will be held Friday morning, Friday 
afternoon and Saturday morning 

\ little farther in the future is the ser 
tures to be given under the joint auspices of the 
Seattle Bar U t I 


ies of lec 


Association and the University of 
Washington Law School next summet1 
Thomas Reed Powell, who will be a mem 
summer faculty of the University 
Law School He will present three or four lecture 
to the members of the Seattle Bar Association on a 
subject in the constitutional law field vhich will 
be similar in nature to those he gives at Detroit. 
The Seligson courses for practicing lawyers 
which have been successfully carried on for five 
years in New York City, are being continued and 
the Association of the Bar is studying the organiza 
tion of a non-profit institution to take over this 


work and carry it on for the benefit of the lawyers 


Professo1 
ber of the 
Washington 

ashington 


of New York. These courses, orginated by Harold 
P. Seligson, are definitely designed primarily fot 
younger members of the bar, but there are also 


courses for the older practitioner and many of them 
have been among the students at the school. The 


Seligson courses have been largely ation 





for the course inaugurated last y: by the Stan 
ford Law Society which consisted ome fifteen 
lectures dealing principally with procedural sub 


jects. Announcement has recently been made of a 
second series, to be held early in 1938. “The rec 


ord enrollment in our first series,” Secret Win 
ston C. Black stated recently, “thoroughly indicated 
the need for a group of law lectures distinguished 
members of the bench and bar.” The Seligson 
course also seems to be responsible in e degree fora 


course organized in Toledo by De in ‘ irles Racine ot 
the University of Toledo Law School, and in Phila 
delphia by the Law Alumni of Temple University 
under the chairmanship of Judge Charles Klein 


Word comes from New Orleans 1 number of 
lectures on taxation, to be ive n before the prac 
ticing bar under the auspices of 1 Tulane Law 
School, and again this year courses for practitioners 


eing given in Chicago; and in Wash 
The present plans of the Legal E 
Council are to foster both the legal institutes and 
the program of lectures for practicing 
Members of the Council committee on this subject are 
W. E. Stanley of Wichita, Kansas, chairman; Sylves 
ter C. Smith, Jr., of Phillipsburg, New Jersey, Philip 
|. Wickser of Buffalo, New York, Charles A. Beards 


California, who will be charged with 





ation 


law yers 


ley of Oakland, 


the organization and development of the institutes and 
courses, and Dean Albert J. Harn f the University 
of Illinois Law School who will suggest personnel and 
subject matter for programs on advanced legal educa 
tion 
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SON REACHES 


VALLEY OF DECISION: TO STUDY 


OR NOT TO STUDY LAWr 


Right Decision 


The Desirability of Studying Law 


or not He Possesses the Necessary Aptitude ? 


Point at College Arrives and the Question of Choice of a Profession Presents 


yer Father Ventures Some Observations Designed to Assist His Son in Making 


law as a Vocation—How May One 


Certain Suggestive Con 


clusic ns. 


| Yetermine Vhethe1 
vember 20, 1937 
Ir. Wi 
everett I 
Harva ( 
Cambridge, } huset 
ea Do! 
. shall as pontificate [ am, however, nearing 
e end Phe ll be but few more to read—assum 
that 1 them 
[ shall t time discuss two related but distinct 
ect Desirabilit Studying Law, and 
) J eine 
ly DESIRABILITY OF STUDYING LAW 
nt there ar many considerations 
ch mig l one to study law without convincing 
that he s idopt it as a vocation 
S shall attempt to indicate briefly. 
I know no finer mental training or discipline 
law requ close application, develops the power 
analysis a ibility to reason. A real lawyer 
ormation as to the law, but the 
t situation and to reason to a correct 
S ull, these are qualities which make 
uccess 11 vocation in which the work is that 
; the head of the hands. 
Again, | no better training for the duties 
tizenship than the study of law. Indeed govern 
consist e of peace—in the making, inter- 


mn and nistration of laws. Sir Arthur Quil- 
~~ 


r Cou te that every educated man should 
st 1 sciousness that Greek and Latin 
j mce existed. So I think that every citizen should at 
ist have si nsciousness of the origin and devel- 
ent s is especially true in the United 
tates. In1 untries the development of govern 
ent power been evolutionary or revolutionary 
quently a bination of both. 
In tl this is true only to a limited ex 
‘ tent. The] f the power of the national government 
s been at a written constitution—written by 
iwyers. WI revolution—the war between the 
ites and amendments—and evolution—a 
hanging point of view on the part of the people and 
! iore lately of the courts—have played their parts, the 


Itimate result ive been embodied in decisions of 
t d expressed in opinions by the Supreme Court. The 
e thing is largely true of the state governments. 
In my of only one trained in the law can 
: roperly ap] é problen 
No doubt there are certain handicaps which are 
erent point of view—the defects of 


Woodrow Wilson—whose memory I re 
once said that it took twenty years for him to rid 
himself of the lawyer’s habit of mind. I think he meant 
by this that lawyers are inclined to look upon the con 
stitution as a “lawyers’ document”—to use President 
Roosevelt’s phrase—to consider its denotations rather 
than its connotations, to overemphasize its words and 
minimize the results of revolution and evolution. 

[ agree that something may be said for this view 
I insist, however, that, to understand our system of 
government—based as it is upon a written document 
one must know its background, its interpretation by the 
Supreme Court and something of the laws made in 
pursuance thereof. With this knowledge one may make 
an intelligent choice of the road one will take. Without 
it, one is leaping in the dark. 

Again, modern business is regulated and hedged 
about by so many laws that almost every executive 
must be a lawyer or have a lawyer always at his elbow 
to recognize the problems that confront him. Our 


its qualities, 
vere 


maligners might put it, “squat like a toad, close at the 
ear of Eve.” 

What I have said indicates—or, at least, so I hope 

that every citizen will find a training in the law 
helpful both in his vocation and in his avocations 
It does not mean, however, that every one should study 
law. 

The difficulty is the time element 
the financial situation is not to be considered. 

If you study law you will be almost twenty-five 
years old when you will be graduated. That is more 
than one-third of your life expectancy. If you then 
decide upon being trained for another vocation that will 
probably mean three years more in some university 01 
technical school, and a start on your own at twenty 
eight, or thereabout—a fairly late age for a beginning 

My thought is that, when you are graduated, if 
you have any decided opinion as to what vocation you 
would like to be trained for you should immediately 
continue your education along that line. If you have 
no decided opinion it might be well to begin the study 
of law. It would give you an opportunity to determine 
whether you would like to pursue it as a vocation and 
would fit you for the duties of citizenship and the 
responsibilities of business. 

My advice, therefore, is that, if when you are 
graduated in June you are undecided what vocational 
training you would prefer and what vocation you should 


assuming that 


choose, you apply for admission to the Law School, 
and if in September you are still undecided you enter it 
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and there remain, it until 


definite decision 


you come to 


Tue LAw AS A VOCATION 


that | 


The best 
know of is “The Young Man and the Law” by Simeon 
I. Baldwin. You probably that I handed 
you this and suggested that you read it. I do not know 
whether you did. If you have not read it I think that, 
by all means, you should do it before you make your 
decision as to a vocation 

Judge Baldwin was a great intellectual force. He 
was largely responsible for the organization of the 
American Bar ind sometime its president. 
He was chief justice of ( 
retired, as 


discussion of law as a vocation 


remembet 


Association, 
onnecticut. From that place 
required by the Connecticut 
age After that he 

, and served two terms 
had [Law and 


he was 
Stitution, 
Democratic governor of the 

At the Yale Law 
Constitutional under him. 

He had an encyclopedic mind and a reading knowl 
edge of several languages—ancient and modern. He 
seemed to have read everything worth while and to 
have retained an accurate recollection of all that he had 
read. I believe that he was one of the wisest as well as 
one of the most learned men it has ever been my good 
fortune to know. He wrote many books—among them 
one on “Railroad Law,” and another on “The American 
Judiciary.” In addition to all this he was a highly 
successful lawyer who received large financial rewards 
for his professional work 

I mention these things to point out the value of 
his book as an aid in deciding whether to choose the 


con 


because oO 


was elected 
state 
School | Railroad 


| aw 


law as a vocation. 
What I shall hereinafter say, however, will reflect 
my own opinions and not be a paraphrase of Judge 


saldwin’s ideas. I have not even opened his book for 
more years than I like to 

As is of all vocations, there are 
both advantages and disadvantages in the law as a 
life work. I shall mention first former 
and then some of the latter, without any attempt to be 
exhaustive. 

Perhaps the 


remember. 
necessarily true 


some of the 


attractive feature of the law is 
the fact that it is a highly intellectual pursuit. Many 
businesses and some professions exercise other talents. 
The law, however, demands intense mental application 
and close reasoning. While some think that its long 
practice tends to narrow the outlook, it can not be 
doubted that, within its sphere, it develops as does no 
other the reasoning power. Moreover, suc 
cess is advanced by the ability to write—letters, opin 
ions, contracts and briefs. I have always thought that 
the thing that most lawyers lack is the ability to phrase 
their thoughts in inartificial, clear, lean and supple 
English. 

Another phase of the law, which has always inter 
ested me, is the variety of the problems presented. It 
is rare that any two are exactly alike 
true 


most 


vocation 


This, of course, 
is more when one’s practice is less 
general. 

As I look back over the last few months I recall that 
the 
conduct of an institution for dipsomaniacs, the liabil 
ity of a doctor to his patient, the method of conduct 
ing railroads, the constitutionality of the government's 
public utility program, public utility rates, 


tion of wills, the liability of a lumber company to its 


more ofr 


among the questions I have had to consider are: 


construc- 


employees, rules of the road, the relationship between 


some 





a host driver and his guest in an automobile, the 
living conditions of working men, and many others. 
Many of these things necessitated, not only an 
investigation of the but an acquisition of 
not only of the particular transact 
examination 
the highest type of intellectual acume: 
Some one has said that this ne 


facts 
but of the busi 


law, 


ness unde These investigations require 


essity lor acqull 
ing factual knowledge is one of the disadvantages of 
the law. The thought is that a lawyer is burdened 
with acquiring a detailed, accurate knowledge of many 
facts in which he is not interested, which he would like 
to forget when the necessit { knowing them has 
passed 
| am not persuaded that this is entirely true. When 
the information relates to the conduct ome occupa 
tion or business its acquirement broadening and is 
likely to become useful vet hen it relates only 
to some ephemeral happening [ do not believe that 
the time and intellectual effort are wasted 
\ lawyer must go to the sources, sift the true from 
the false, analyze the facts and arrive at a conclusion 
Such mental discipline can not fail to be helpful in 
any vocation or avocation. Indeed, I have often thought 
that the best mental training one can have is occa 
sionally to read a book on a subject in which one has 


absolutely no interest—and to read it understanding] 
and analytically. 
When one is well trained and re 


furnishes a 


asonably « apable 


the law satisfactory income—certainl\ 


places one in higher income 


yrackets than a mere sal 


aried position where one has not unusual executive 
ability, family influence o 


| he old saying 
holds, “lawyers live well and die poor 


Capita 


Certainly there is no social handicap in the prac 
tice of the law. Moreover its practice—even more so 
than its study—furnishes an advantageous point oi 
departure for business or publi ervice should on 


later be attracted to these fields 
\ pleasant feature of the law is its good 
and intelligent companionship. I know 


fellowship 
I no proles 
sion that is more tolerant. One of the best 
which I know of Shakespeare’s almost 
what he says of lawyers: 


proofs ol 
niscience 1s 
“And do as adversaries do in law 
Strive mightily, but eat and drink a 

The Taming of the Shrew, Act I, S. 2.) 


is friends 


If you live in a non-metropolitan city you will 
find that the nearest approach to intellectual compan 
ionship will be among the lawyers 

This is not only true locally [ have derived 
great pleasure and tremendous intellectual stimulus 


from my contacts made through the American Bar As- 
In this way I have formed lasting friend 


ships with some of the ablest, most attractive and most 


sociation. 


intellectual lawyers and men in the country. It has 
given me a broader national outlook socially and pro 
fessionally than I could possibly have acquired any 
other way. 

So much for the advantage Now for the dis 
advantages. 

| feel that this phase of the aw will not espe 
cially concern you, as I believe you are not particu 
larly interested in amassing money rhis letter, how 


out that 
the acquiring of a 


ever, would not be complete did I not point 
the law is not a favorable field f 


fortune or even early retirement There have, of 


course, been lawyers who have acquired 


ling did, and endowed the Sterling 


fortunes. Ster 


Memorial 


Library 

















at Yale. He did that, however, not in his practice, but 
because of his association with Morgan. Cook, the 
author of “Cook on Corporations’ did, and left $15,- 


000,000 the University of Michigan Law School, 





but he did because of his association with Mackay 
of telegraph and cable fame. Again I repeat most are 
ible to live , but compelled to die poor. 


Again on the intellectual side all is not all bee: 


ind skittles. One is often forced to study subjects 
entirely uninteresting and sometimes distasteful. As I 
have said, this is excellent mental discipline, but some- 


times Spartar Frequently it is Pegasus at the plow 
It may be this is measurably true in all vocations. 

Again the competition is extraordinarily severe. 
| haven’t checked the figures, but I think I am safe in 
aying that there are more lawyers per capita of popu 
lation in the United States than in any country in the 


vorld. Moreover, this competition is absolutely out 
n the open. Some one said that the doctor buries his 
mistakes This certainly is not true of the lawyer. 
If you are trial lawyer the jury will know it, the 
judge will know it. your client will know it. All will 
spread the news. To a lesser extent the same is true 
of office Sooner or later your mistakes will find 
ou out \ hundred peering eyes are focused upon 
verythit lawyer does. There is very little luck 
about a | er’s success. Luck may give him the op 
portunity, but ability determines the result 

I think that one of the most tragic things—voca 
tionally—that can happen to a young man is to begin 
ind especially to linger in the practice of the law, and 
then real he has no aptitude for it. If this be 
true, howeve! the sooner it 1s realized the better, for 


the earlier the change the better the chance in the 


new Vox 
The profession is overcrowded, as practically all 
re [here are so many with aptitude that one with 
ut it is practically helpless. 
How shall one determine whether one has the 
hnecessar' ptitude ? That is a difficult question. It 
a matter of instinct as much as a matter of judgment. 
First, I think that one’s imagination must be stirred 
yy the lives of great lawyers and one be inspired to 


emulate their examples. That alone, however, is not 
enoug! That means the love of the rewards that 


come to a lawyer. It does not necessarily indicate 
the ability achieve then General Grant was a 
great soldiet He was near the nadir as a speaker 
Yet his great ambition was to be an orator. 

[he first essential, I should say, is an analytical 
ind—the ability to take a set of facts or legal ques- 
tions and ncisely analyze them. Any one can go 

the key numbered digests and find out what the 
ourts have said on certain subjects. Few men can, 
their own initiative, analyze either facts or law. 

[he next desideratum I should say is thorough- 
ess ( lity to go to the bottom of an uninterest- 
ng or even disagreeable subject. Without these two 
jualities—the power of analysis and the gift of thor- 
ughness—success is unattainable in the law. 

To be an outstanding success a lawyer should 


ng of what in the medical profession is 
‘bedside manner”—the ability to “sell” him 
self to the person or persons with whom he is talking. 
patience, poise, force and the ability to 
phrase ones thoughts in clear and cogent language. The 


same rules apply whether one is talking to a client, a 
witness, a board of directors, a judge or a jury. 
Of course, with judge or jury this quality is es- 


al ry ld conception of a lawyer was the pic- 
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ture of a man who tried cases in the court room. This 
is still true in towns and smaller cities. Without this 
ability—the ability to think quickly, to express one- 
self readily, to mobilize all of one’s resources, on the 
instant, one can not hope to be successful as a trial 
lawyer. 

In towns and the smaller cities the profession is 
not sufficiently subdivided to permit of success for 
one who can not succeed in court. Even in a city 
the size of Metropolis I should not advise one with- 
out trial ability to practice law unless he can become 
associated with a firm large enough to subdivide its 
practice. Even then his position is precarious. Ad 
vancement may be slow. There may not be any op 
portunity in any other large firm. Private practice 
will be difficult because of lack of trial ability 

In the largest cities, like New York, Chicago, 
Boston, and Philadelphia, the situation is different. 
Many large firms who have exceedingly lucrative prac 
tices do little trial work. Often they have no trial 
lawyer in their organization and “farm out” their trial 
work. They confine themselves to the drawing and 
foreclosure of mortgages, corporate organizations and 
reorganizations, receiverships, the drawing and con 
struction of contracts and wills, business advice, estates, 
opinions on title and similar subjects. 

My advice would be that no one without reason 
able trial ability should practice law except in a com 
munity where the various fields are sufficiently special 
ized to permit competition among large firms for men 
who confine their activities to office work. 

Another phase of the practice of the law that is 
distasteful to some types of mind and abhorrent to 
others is the fact that a lawyer (to use the English ex- 
pression) is “on the rack,” as is a cab, for hire to 
all who apply. 

As I understand the current conception of legal 
ethics a lawyer is not at liberty to counsel in advance 
wrong doing or to agree to defend one who is about to 
do a wrong or commit a crime. But. once the wrong 
has been done or the crime committed, he may defend 
the putative wrong doer or the alleged criminal. In 
so doing he should not judge in advance his client's 
guilt or innocence. That is the function of the judge 
and jury. His duty is to present all rules of law. all 
facts and all extenuating circumstances that may tend 
to help his client. He should not even express his 
personal opinion on the merits of the case. Boswell 
quotes a most interesting conversation with Dr. John- 
son on this feature of a lawyer’s dutv. 

To some minds this savors of intellectual prosti- 
tution. I think it depends upon whether one has the 
attitude of an advocate. Your mother says in my view 
no client has ever done wrong. Obviously she thinks 
I have the attitude of an advocate. You may not have 
Think it over. 

Of course, the considerations mentioned generally 
in my previous letter on choosing a vocation apply 
with equal force to the law. Take for instance resi- 
dence. If you want to practice patent law or interna- 
tional law you could not expect to exist in Metropolis. 
Of course. the general practice is everywhere in varying 
degrees. But if you should specialize, as in admiralty 
law, residence in a port—New York, Boston, New 
Orleans, San Francisco—is necessary. It is unneces- 
sary to amplify. 

No doubt those who have suggested or assumed 
that you would practice law have had in mind the 








fact that the law is my vocatior That is a considera Future of the l se wit 
tion not to be ignored. It is the easy way It should the suggestion t 

mean—if you displ: moderate aptitude and devel p Furthermore, his income is | ortionately 
reasonable capacity i fait petency Your grand than former] I should say that t the size 
father who has more common sense than any one I of Metropolis, the average incom¢ vvers undet 
know and who is entirely ré¢ ti eems to feel that thirty-five and, indeed, « ill law hos« 
for you not to take advantage f what he calls thi connected with the few large f ent 


opportunity would be foolish ive nundred dollars a yeal 
In Great Britain or Europe—in the case of a1 CONCLI 


only son—the choice uld be ost inevitabl 





careers are built like ral island [ am not sure that Le eerie i 
this is or should be the American way Here, more If 
l, \ Cl y lL alt YidUiuld 
often J think, st ( ted é nselves ‘ \ I cided upon any other vocational should 
status of their father usu undertaking an en ere I - wo 1 
oF ( er laW 5 ( With the ( o \ 
tirely different vocatiot he henet sal 1] er iv ; 
-_ . c sia A OTIC l Will enabit ( ( eciact 
The course that ou e pursued, it set t Leather e chall ad + t] ] 
. : ; netner ul SNall adopt the iv 
me, depends entirely upon t ibility, initiative, apti oe . eis 
x : “ 7 i Si it iit Aly »¢ i 
tude and tastes of the sor If these things strongly vend danebtnes sedan 
incline the son to his father’s vocation, he will have 1 reasonable aptitude { 
beginning a certain advantas the benefit of gel Wither these thi 
7 . ii Lilt » 4 nes are 
° P - ¢ 1f , lac hh S : P 
ous handicap, a 1 got, ied, u aw school The best test e abl 


father has been reasonably uccessful ; 


When these factors do not directly incline the uaa oe wat alee il 


aa e assure fi 
son to his fathe vocation, the problem is more diff . 1 . 

l sa n a metropolitan city If i 
cult If he has decided aptitude and inclination { a ce ae 

: i : ae , C Tanks ¢ tne average 
SO ( e€! yvocatiot That ou ) tT Tt? . 
“to otn ; - = Ue [In no event should you choose cation 
chosen, — inless you fee] that you can achi icces 

It is when there no marked leaning either te EYES * 


ward the father’s vocation, or any other, that the choice Mise epics d 
becomes difficult. An uncompromising utilitarian would = ajwa ‘1 vel to 
unhesitatingly say that in t event the son should ee atti Wh 
adopt the father’s vocation and take advantage of suc! With 1} 
an association. There is much to this argument, but 
it is not necessarily con 

After all, such an association merely assures ai , 
opportunity. It does not guarantee success. I ré Arrangements for Annual Meeting, 
member one instance when it worked perfectly. Gen > ° 
eral Luke E. Wright was a stineuidhed lawye1 Cleveland, Ohio 
sometime District Attorney General of the county July 25-29, 1938 
Governor General of the Philippines and Secretary of HmADOI \RTERS—HOTI LAND 


War. He gave a place in his office to, and quickly made Hotel accommodations, all t t ( ulal 
a partner of, his son, Major Eldridge Wright. Th« is LOHOWS 

Major had a wonderful opportunity, for the firm rey . 
resented the most prominent and best paying clients in peor rhea selene Sisite 
the city. He took full advantage of it and was, un CLEVELAN $2.75 to $4.50 $4.50to$ $6to$10 $12& u 
questionably, durin ae . ob ~e* 4 to | 1¢ 

his section. I have always thought that his success was) Horrewm saan a te ig He tr de. 
attributable to two things—an unexcelled opportunit STATLER 3.00to 6.00 4.50to 8. { s 0ku 
and noteworthy ability Explanation of Type of Rooms 


his day the leading lawyer in LERTO 4.25to 3.50 rst 0 4.50to 6.00 10 


o 


1 ' 


There are other instances of the same thing \ single room contains « ¢ ubl 
Charles Evans Hughes, Jr., Elihu Root, Jr., Judge Ded to be occupied by one persor uble room cot 
Thomas D. Thatcher, and others tains a double bed to be occupied wo per 


I could mention an equal, and, I think, a greate 


7 


number of instances where “Life with Father” has )!¢d by two persons A twin-bed room will not bi 

been unsuccessful and sometimes tragic. When apti assigned | , occupancy Dy one pm 

tude and ability are not present, the father becomes \ parlor suite consists of me uni 

impatient. Even when they are present there is likely rai bedro oo en dou “2 an Coe Add 
11 , t1onai Dedrooms may be Nad 11 nectio1 If t 


to be a clash of wills which does not make for hap ' 
. paTrior 
piness. T 


' avoid unnecessary orre nce embe 


There are one or two other things I might men , : - 

- ; mA -< are requested to be specific in 1 ing requests fot 
tion in this connection—disjecta membra The posi ee. , , , ss 
; ; : ee : reservations, stating hotel desir number of rooms 
tion of the lawyer has shifted much in the last few ee RS APE A ; 11 
lecad teenlart Sg F ' equired and rate therefor, nam persons who wil 

-cades articular! in th st lus ‘orme! , ' — 

aecades particula y “ tne a Hus trum : 4 merty occupy the same, and arrival f ' il lefinite 
he was the guide, philosopher and friend of his con nformation as to whether sucl vient will te in the 
munity. Today, at least in the larger cities, his morning or evening 


a mere technical vocation, like engineering. Requests for reservations s Idressed te 
I have discussed this change in my address a the Executive Secretarv. 11 
4 


President of the State Bar Assocition entitled “The igo, Illinois 
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tion tron \nother 
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Similarly Enjoined 
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ises in Which the Question Has Arisen 


Problem 


} 


Recent Decision of United States Su 


in Case Involving Appropriation of News from Newspaper by Radio Station for 


Some Possibilities of Which Have not 


isted by the Decision—Question of Appropriation of News by One Press Associa 
Settled in the International News Service vs. Associated Press Case—On 
It Is Probable That Appropriation of News by One Newspaper from Another 


Difficulties Involved in Copyrighting Newspaper Story, ete. 


THAYER 


on Law of the Press, University of Wisconsin, 


Member of Illinois Ba 


ADIO ba at journalism; the legal repercus 
sions of this conflict affect both instrumentalities 
* publicity ithin the | 





u Within the last two decades radio, 
new industry, has stepped onto the journalistic hori 
on, finding permanent place for itself and perform- 
ing some functions formerly thought belonging largely 
not exclusively to the newspaper as an institution. 

While lio has taken the edge off the news 
paper's giving so-called spot news, it does 
ave ( itations Radio has a definite time 
dimensio1 has little reference or record value to 
the listens e newspaper can give news more com- 
letely s pictures, cartoons and certain types 
entertainment features are concerned the newspaper 
i\ r€ a Supe ( to the radio 
The cor rcial development of radio has taken 
ver some of the functions of the newspaper in that 
he rad or chain sells advertising time and 
rroadca news uman interest news features, 
nd ente t The lio is thus brought into 
ompetitiot th the ne Wwspapel 
Journalis is expressed by the newspaper finds 
radio a healthy competitor which the newspapers rec 
nize ; | he newspaper publishers believe that 
in some phases of news distribution, radio helps the 
newspapet it least true that with the great com 
mercial de pment of radio in the last ten years, 
metropolitan newspaper circulation volume, in general, 
i hee ~ 
Radio | not been equipped to gather news, as 
have the ne pers, with their correlated press asso- 
lations, sucl s the Associated Press, the United 
Press, and the International News Service. This dif- 
hculty is being remedied, however, although it is not 
vithin the | nce of this study to discuss that phase 
- the rad a ran 
Legal ( etition between broadcasting of 
news and the publishing of printed news in the news 
paper has the case of the Associated Press v 
} ] OS } | Cast Vas ( riginally decided for the 
idio st e Circuit Court of Appeals for 
1. Associated Press v. KVOS, Inc., 80 Federal Reporter 
nd Series, 57 1935) 


17 


the Ninth Circuit, the district court decision was r¢ 
versed. 

The basis of the Circuit Court of Appeals decision 
was largely /nternational News Service v. Associated 
Press? decided in 1918, and Herbert v. Shanley Co 
both of which cases dealt with the rights as to intel 
lectual products, the former as to rights in news stories 
and the latter as to rights in musical productions 

The United States Supreme Court, in a decision 
handed down Dec. 14, 1936, reversed the decision of 
the Circuit Court of Appeals for the Ninth Circuit 
The basis for this reversal was that inasmuch as the 
Associated Press is a corporation not for profit it is 
not legally capable of sustaining damages and so could 
have no standing in the federal district court. Th 
bill for injunction against news pirating was therefor 
dismissed inasmuch as the damages were not proved 
to exceed the jurisdictional sum of $3000, exclusive 
of costs and interest. 

Mr. Justice Roberts stated in his decision: 

“The only attempt to meet that burden (of proof of 
damage) is a renly affidavit filed on behalf of respondent 
wherein it is deposed ‘that the payments made by news 
papers for said news sold to them by complainant in the 
territory served by said radio stations is upwards of $8000 
per month, which is being imperiled and jeopardized by 
the acts of defendant . by its unlawful and wrongful 
appropriation of complainant’s news.’ This deposition 
must be read in connection with the statement in the bill 
that the respondent (AP) makes no profit from furnishing 
news to its members but equitably divides the expense 
amongst them. The association cannot therefore lose the 
$8000 in question. If the three newspapers‘ in the affected 
territory cease to pay the sum, they will save it, not lose 
it, and as to any other damage they may suffer from th 
petitioner’s competition, the affiant is silent.”® 

\ radio station’s appropriation of news reports 
after publication in a newspaper is the vital problem 





International News Service v. Associated Press, 39 
Supreme Court Reporter 68; 248 U. S. 215; (1918) 63 L. ed 
311,3 A. L. R. 908 

3. Herbert v. Shanley Co., 242 U. S. 591; (1917) 61 I 
ed. 511, 37 Supreme Court Reporter 232 

4. The Bellingham Herald, the Seattle Post-Intelligencer 
and the Seattle Daily Times. 

5. KVOS, Inc., v. Associated Press 
Reporter 197, at 201 (1936). 

There would seem to be every reason to question the con- 
clusion of Mr. Justice Butler, when he states that if the news- 


Supreme Court 
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in thé 4. P. v. KV OS case So far as appropriation 
of news stories by one press association from another 
press association, the question is settled in the /nte 
national News Service v. As ated Press case 


It is of at least persuasive 
of this case, that appropriatior news by one news- 
paper from another would be simil rly enjoined Ap 
propriation of news by a radi 


iuthority, on the basis 


station from a 


news 
problem, some 


concluded in the 


papel! or press association 18 a new 
possibilities of which have not heen 


A. P. vs. KVOS case 
First, it 
ne definition 


must be determined just what news 1s 
that ‘News is anything timely that 
number of persons, and the best 


has the gre nterest for the 


interests a 
that 
number.’ 


Another 


ot action ot 


news is 
which 


greatest 
definition 1s News 1s a timelv record 
opinion 


Quoting from the Pitney 


“No doubt new arti pr 
ity, and are the subject of literary property at the 
law; nor do we question that su an article, as a literary 
production, is the subject of copyright by the terms of the 
act as it now stands. In at the circuit Mr 


ypinion of Mr. Justice 





ssess a literary qual 


common 


an eariy case 


Justice Thompson held in effect that a newspaper was not 
within the protection of the copyright acts of 1790 (1 Stat. 
124) and 1802 (2 Stat. 171 layton v. Stone, 2 Paine 
382, Fed. Cas. No. 2,872 But the present act is broader 


may be 
an author,” and 
including newspapers.’ 


it provides that the works { 
secured shall 


specifically mentions 


vhich copyright 
include “all the writings of 


pert iodic ils 


Act of March 4, 1909 320, §§ 4 and 5, 35 Stat. 1075 
1076 (Comp. St. 1916, §§ 9520, 9521). Evidently thi 


admits to copyright 1 contribution to a 
withstanding it and such is the 
practice of the copyright office, as the newspapers of the 
day bear witness See Copvright Office Bulletin, No. 15 
(1917) pp 7, 14, 16, 17 

“But the 
current events contained in 
the creation of the 
ordinarily are publici juris; it 


newspaper, not 
also 


may conve news 


news element—the information respecting 
the literary production—is not 
report of matters that 
the history of the day.’’® 


writer, but isa 


News stories as such then have an intrinsic qual 
ity, different from purely literary composition. News 
is fleeting; it is of value for the moment, then as out 
of date as literature 


last vear’s 
so far as value to the may be 


calendar or classical 
profession 


journalistic 





papers affected did not spend the sum of 
would save that amount of money on this basis 
we might say that if a newspaper discharged its reporters 
canceled its feature services, and dropped mem- 
berships in press associations, it could save a major part of its 
expenses of operation; ings were effected, the news 
papers would fail to be newspapers in the true sense of the 
word; their very existence would be abandoned 
It would seem, further, that if tl gave up pay 


$8000 per month they 


Reasoning 
contracts tor 
if such sav 


reasol for 


newspapers so 


ments tor reporting and news services that the very essence 
of the business would be destroyed; it would be tantamount to 
going out of business. It is indeed strange that to avoid news 
pirating by another, the newspapers would have to give up 


their reason for existence, either as a capitalistic enterprise or 
as a quasi public organization serving a public necessity in a 
democracy, so that damage could be shown. Unquestionably, 
there exists here a flagrant violation of fair competition; a 

damage is continued there 


business is threatened and if the 
would seem to be no full, complete and adequate remedy at 


law. It would seem as already established in the International 
News Service vy Associated Press case that rights of a 
pecuniary nature are being threatened and that the only pri 


tection lies in equity. F. T. 


6. Bleyer, W. G., Newspaper Writing and Editing (1 
vised and enlarged edition) Bostot 1932. p. 30 

7. Thayer, Frank, Newspaper Management. New Y 
1926. p. 415, 

8. International News Servic: Associated Press, 39 
Supreme Court Reporter 68, at 70, 7 


intrinsic element that the news 


wish to protect, not necessarily the literary 
style in which the particular story may be 
lrue, enough, the literary 
patch by a noted wai 
he newspaper may 
lo so under the Copyright 
however is not with the special story by an 
writer, but 


concerned lt is this 
papers 
expressed 
style of some special dis 
correspondent I political ob 
server t 


course < 


wisn t | tect it may ol 


\ct. The problem 
outstanding 
news that 


rather with the mine-run type 


day to dav becomes the essence t the newspaper's 
value to the reader. 
some newspapermen have Cla tha news 1s 


legal basis for such an 


sound 
Justice Pitney 
[ meanin; 


r 
i 


property there is no 
opinion. Mr 
“between them 
{news| must be 
tive of the rights of either as against the publ 
This part of the opinion is the legal basis tor the 
belief that 


aid Sa in his 


opinion 


associations] it 


the press 


regarded as quasi-property, irrespec 


news is quasi-property, that it possesses 
some of the elements of property, but not all. If Si 
William Blackstone may be cited pert the sol 
and despotic dominion which one man claims and ex 


ercises over external things of the world in 


clusion of the right of any other individual in the uni 
verse. The right of property is the right to own, use 
and dispose of a thing tangible or intangible. In a 
strict legal sense, property may be regarded as an ag 


gregate of rights, guaranteed by the government; in 
the ordinary property signifies the thing itself 
rather than the rights attached theret 

It is the intangible element, intrinsic in 
stories, that presents the problen If, as Mr 
Pitney has stated, the right to report an 
be regarded as publici juris, whereit 
tion lie for the newspaper’s efforts 
the 


sense, 


news 

lustice 
vent might 
loes the protec 
ascertaining the 
news element, or intangible quality that makes 
news of value ? 


It should be 


the news element of a newspaper story and a 


noted that a distinction exists between 


so-called 


news tip 


“We are inclined to think a distinction may be drawn 
between the utilization of tips and the bodily appropriation 
of news matter, either in its original form or after rewrit 
ing and without independent investigation and verification 

both parties avowedly recognize the practice of taking 
tips, neither party it to be unlawful or to 
amount to unfair competition in busin 





and alleges 


of the distinction may perhaps bette 


If there is used by 


he essence 
be shown by illustration 
association a story about an unusual muri 
port, Iowa, and a rival press association 
the story directly or indirectly 
association it 
ciation story as a tip: the second 
the basis of this tip would communicate with its cot 
respondent at Davenport to investigate, verify and fil 
a story on the aforesaid murder; such a transaction 
might not encompass more than a fraction of an hour 
Such a practice would be regarded as entirely fair: on 
the contrary, it one 
press association to write or rewrite a story on the basis 
of the other 
dent inves igation 
To appreciate properly and un 


one press 
le rim Daven 
about 


1 
earns 


mrst press 





is the practice to use t press 


| asso 


association on 


would be regarded as unfair for 


press association’s story without indepen 


lerst indingly the 
problem involved in the protectior i i 
9. Ibid at 71 
10. Fulton Light, Heat & 
Rep. 263, 121 N. Y. Supp. 536; 
11. 39 Supreme Court Reporter 68, at 74 


) ‘ 
Power \ state 


affirmed 138 App. Div. 931 


Ws s helptul t sintegrate a news story into its elements 
rary It is said scientist remarked one time that he 
sed ould understand nothing unless it were expressed in 
dis the terms o rmula The news story may be so 
ob expressed, i llows 
y Ol The new is equivalent to \ (an event) plus 
lem Y (the acquisition of facts pertinent to the event) plus 
ling /, (the rhetor expression of the facts, that is, literary 
that expressiot 
—s Che event itself is ordinarily publici juris, or may 
e made s iscovery Che event once disclosed 
5 therefore 1 egarded as common property unless 
Pore he tacts concerning it ar protected as herein later ex- 
_ lained. If the facts of an event are known to but 
hai ne persot person has exclusive right to such 
icts; unless mpelled to do so, he need not reveal 
the e facts to n the world ; the exception of course 
— s that one person knowing certain facts mav be forced 
Sit to reveal the ipon threat of contempt of court; if 
sole vO persons know certain facts, either may be com- 
eX pelled to re them if such facts are pertinent to a 
ex il, unless t information may be legally regarded 
ini 1 privik unicatio 
1S¢ \ll é yurse a public. There are 
la ret event 1 secret society pledge, or a secret 
ag iwreement be en individuals If another discovers 
1 ich event iwreements e may so report them 
self ndependent! haps at his personal peril, but there 
no genet preventing him from so doing. 
ws Take tl itomobile accident, for example. Any 
tice VvVho set ent ma eport the event If there 
ght 1 merge! \ irg< banking houses, the outsider 
on Oo ascertains t facts may report them 
the Mu the news that appears in the press is so 
kes iscovere eported; the event so reported may 
be likewise told by others who hear about that event 
ae [he newspaper however has no exclusive right 
led to report publ vents; this right is clearly protected 
vy the First Amendment to the United States Consti- 
wn ition in de 9 e right of freedom of speech and 
_ eedom of es The situation is that the news- 
a vaper_ while possessing any better right than any 
ing embe of 1 public does nevertheless have better 
t eans and opportunity for the reporting the general 
un of eve1 does the non-professional writer 
ter The second term of the equation or the acquisition 
ess facts pe nt to the event involves a system fot 
en earning about the existence of facts, the gathering of 
ut e facts é eparation of the facts for publica 
ess n \ ting ft y destroy a small city in 
sf ho le ere s likely a correspondent 
ol ere whe epo of the facts to a press associa 
DI tion: all newspaper clients or members of the associa 
hil wouk ( he benefit of that particular set of 
on ts expres n news story form. The member 
- ewspaper could use the facts or it could disregard 
na em as unll tant to its particular readers or sub 
_ ~ ribers 
sg The 1 é s equipped not only to ascertain 
. ts ab it also to publish them in news 
int an bute ch printed newsprint or news 
ic ' 
it a . = 
5 j 12. A ne aper is not a public utility. See Shuck v 
' arroll Dail erald 247 N. W. 813, 215 Iowa 1276, holding 
IS¢ ; that newspaper { 1 to print either news or adver- 
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he metropolitan newspaper represents a_ large 
investinent in its physical equipment, its building owned 
or leased, its telegraph, telephone, cable and wireless 
systems or affiliations, as well as its contracts with 
news and feature service agencies. Such a newspapet 
has a staff of employees which it has trained; it has 
established news “runs” or “beats” by which it peri 
odically contacts many news sources for possible news 

Its investment in capital goods runs into huge 
sums; its typesetting, stercotyping and printing ma- 
chinery ; its equipment for mailing and other forms of 
distribution. This system by which the large news 
paper functions is represented in a lesser degree by 
the non-metropolitan press, practically all the daily 
newspapers of which group are members or clients of 
press associations. 

In legal concept, the newspaper represents a busi 
ness, not dissimilar to other types of commercial entet 
prise; it would seem that such an institution should 
have equitable protection in the self-same fashion as 
any other business. 

Courts clearly recognize the right to do business 
and in fact regard this right as one form of intangibl 
property, a right protected by injunction on the basis 
of unfair competition. The very system or organiza 
tion through which a business operates may be so pro 
tected In Meccano v. Wagner'*, it was held that 
there was unwarrantable appropriation of the methods 
and system of the complainant. In that case the court 
stated 

“Unfair competition exists also in that the complainant 
has established a business system which is peculiarly its 
wn. This was done at the expense of time, thought, 
labor, and much money. If it be assumed that this court is 
in error with respect to the finding of palming off of 
defendant’s goods for the complainant’s, establishing there 
by unfair competition, yet the defendants use complainant's 
business and the system it has established. In these it has 
acquired a property right of which its competitor cannot 
deprive it by introducing his goods into, and as a part 
of, the complainant’s business and system.” 

This right to conduct a business is well established 
im a line of equity cases. It seems that this right is 
protected when there is pirating of a laundry or milk 
route by a former employee; these cases indicate that 
it is not the particular customer that represents a prop 
erty interest, but rather the names, the contacts. and 
the in continuity, representing time, labor, 
money, and management, for which system protection 
is afforded 

On the basis of equity’s right to grant relief when 
there is no full. complete and adequate relief at law. 
protection is given business by injunction, in case of 
depredations upon business and its system either by a 
former employee or by a competitor.'* 

In the /nternational News Service v. Associated 
Press case, Mr. Justice Pitney in sustaining the juris 
diction of equity in the controversy stated : 


system 


“We need not affirm any general and absolute property 
in the news as such. The rule that a court of equity con- 
cerns itself only in the protection of property rights treats 
any civil right of a pecuniary nature as a property right 
and the right to acquire property by honest labor or the 
conduct of a lawful business is as much entitled to protec 





13. 234 Fed. 912, 920; see also Prest-O-Lite Co. v. Davis, 
209 Fed. 917, 921-4. 

14. See Walsh, W. F., on Equity, Section 44, pp. 221-223 
ibid, Section 47, pp. 234-237; Truax v. Raich, 239 U. S. 33, 
37, 38; Brennon vy. United Hatters, 73 N. J. L. 729, 742; and 


Barr vy. Essex Traders Council, 53 N. J. Eq. 101 
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tion as the right to guard property already acquired. It is 


1 
} 


this right that furnishes t 
ordinary case of unfair competition. 

“But in a court of equity, where the question is one of 
unfair competition, if that which complainant has acquired 
fairly at substantial profit, a competitor who is misappro 
priating it for the purpose of disposing of it to his own 
profit and to the disadvantage of complainant cannot be 
heard to say that it is too fugitive or evanescent to be 


regarded as property. It has all the attributes of property 


necessary for determining that a misappropriation of it by 
a competitor 1s untair competitior because contrary to good 
conscience 

It seems clear and well established, therefore, that 
news gathering and distribution by an organization sys 
tematically organized for that purpose may be pro 
tected against unfair competition, provided the evidence 
of violation of the right to conduct a business is suf 
ficient and there are no procedural errors 

It seems clear also that news is quasi property, 01 
such property that possesses attributes in the nature 
of a civil right sufficiently pecuniary in character to 
give equity jurisdiction in the case of unfair competi 
tion. 

The third part of the equation given for explana 
tory purposes concerns the literary style, order of state 
ment, and expression in which the news story is writ 
ten. At common law, any literary work, if unpub 
lished, remains the property of the writer. So soon as 
publication is made, common law copyright is lost, and 
the particular literary 
erty. 

Statutory copyright founded upon the United 
State Constitution, Article 1, Section 8, makes up for 
the deficiency of the common law. The general pro 
visions of the Copyright Act are sufficiently clear ; what 


; 


far 


expression becomes public prop 


may be copyrighted may be easily ascertained in so 
as such publication is standard literary material. For 
the purposes of this study, the question arises as to how 
far the Copyright Act aids the newspaper 

As has already been noted in the quotation from 
Mr. Justice Pitney’s opinion in the /nternational News 
Service v. Associated Press case, a newspaper may be 
copyrighted ; that is, the entire newspaper. 

The registration of a copyright for a newspaper 
must follow the usual requirements for copyright, the 
application, the paying of the required fee, the giving 
of notice, and the filing of two complete copies of the 
newspaper. If substantial changes are made in the 
editions, even though these editions bear the same date 
line, a separate copyright should be sought for the sub 
stantially changed edition. Provision for copyrighting 
the entire newspaper is covered in part under Class b 
of Section 5 of the Copyright Act 

The news element itself is not copyrightable, how 
ever, as was pointed out in the /nternational News 
Service v. Associated Press case. It may happen, how- 
ever, that a news story may be so written that it is a 
literary production; such a news story may be copy- 
righted; on this point reference may well be made to 
Chicago Record-Herald v. Tribune Association: 


“Tt is true that news as such is not the subject of 
copyright, and so far as concerns the copyright law, 
whereon this action is based, if the Herald publication 
were only a statement of the news which the copyrighted 


article disclosed, generally speaking, the action would not 
lie. But in so far as the Edwards article involves author 





15. International News Service v. Associated Press 
39 Supreme Court Reporter 68, at 71. 
16. Ibid. at 73 





basis of the jurisdiction in the 


ship and literary quality and style, apart from the bare 
recital of the facts or statement of news, it is protected by 
the copyright law. That the entire copyrighted article 
involved in its production authorship a snerally under- 
stood, and manifests literary quality and style in striking 
degree, is impressively apparent from its perusal.’’2" 








The same procedure is provided the copyright 
ing of a newspaper story as is provided for the copy- 
righting of an entire newspaper, except that in the case 
of the copyright for a newspaper story, but one copy 
of the story need be filed; that is, 
the newspaper containing the newspaper story sought 
to be copyrighted must be filed. It is not sufficient to 
clip the story and send that clipping alone to the Regis- 
ter of Copyright 

Some of the difficulties involved in the copyright- 
ing of a newspaper story may be appreciated in the 
experience of the New York Times, which endeavored 
to copyright a story on Capt. R. Amundsen’s discovery 
of the South Pole. A quotation from Richard C 
De Wolf, former Registe1 of Ci pyright, illustrates a 
practical difficulty : 


one complete copy ol 
Pr 





‘A temporary injunction was hast btained about 
midnight of March 8, but the required copies of the news- 
paper containing the copyrighted story were not mailed 
until early in the morning of March Although the 
difference was only one of a few hours, it was held that the 
action had been brought before it was pet sible and the 


injunction was held void.’’!® 

The basis for this denial was that a suit for in 
tringement of copyright cannot be instituted unless and 
until the required copies are deposited and the claim 





for copyright registered ; this stipulation is included in 
Sec. 12, Copyright Act of March 4, 1909, as follows: 
, “No action or proceeding shall be maintained for 
intringement of copyright in any work until the provisions 
of this Act with respect to the deposit of copies and the 
registration of such work shall have beet mplied with.” 
It is plain that the copyright law 
to protect the news element of the newspaper story. 
If the particular story is re-written in another news- 
paper office, the literary style of the original story 
may be entirely changed so that even an action for in 
fringement of copyright would not be likely to be suc- 
cessful. Real protection must come through the in 
junction against unfair competition 
Closely related to copyright protection is the pos- 
sibility of trade mark utilization. Federal statute makes 
provision for the registration of a series of literary pro 
ductions; however, the trade mark must be arbitrary 
rather than the name of one of the series.*® The series 
of writings of a columnist appearing under a standard 
set headline may be trade marked ; it would not be pos 
sible, however, to trade mark one day’s column: it is 


not adequate 


necessary that the series be continued over a period of 
time and that it have the same identification or title 
indicating the work of a particular author. It would 








17. Chicago Record-Herald v. Tribune Association, 275 
Federal 797 ff; see also Amdur, Leon H. Copyright Law and 
Practice. New York. 1936 pp. 116-7 

18. De Wolf, Richard ¢ An Outline of Copyright Law 
Boston. 1925. pp. 49-50; see New York Times Co. v. Star 
Co., 195 Federal Reporter 110; New York Times Co. v. Sw 
Printing and Publishing Association, 204 Federal Reporter 586 
\ question might be raised why Mr. De Wolf ntions that 





“copies” were not deposited; the present law is that for the 
copyright of a newspaper story, but one { f the complete 
newspaper containing the story for which copyright protection 
is sought need he filed 

19. See U. S. Code Annotated-Title 15, Section 85, 
Note 24 
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a humorous column or a column 
ns from Washington, if appearing 
ld stand for each appearance ot 
rade marked. The column title 
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physical product of a craftsman. 
umn for a particular day, if re 
duct, could be copyrighted as 
would protect the immediate, par- 
ade mark would protect the title 
ng the entire series. It should be 
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iterial is through the United 
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the press, when the station moved 
ts excuse was that its taking 

is of ether waves was wholly 
rcuit Court of Appeals on its 
side of the case held however 


pels us to agree with the com- 
complainant's fresh news 
KVOS’ ‘Newspaper of the Air’ are 
I f publication for profit. This 
ugh widening its circulation at 
latior ( the Associated news- 
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e infringement of copyright 


he facts were that one of 


sitions was played in connec- 
eals at a public restaurant. 

here was no charge for the music 
profit made on the playing of 
mpositions Che defendant’s 
hat the music was entirely in 

is given away, without any charge 
ns of the restaurant his con 


held unsound he court stated: 


ances are not eleemosynary. 
tal f the public pays, and 
of the whole is attributed to a 
t se present are expected to order 
true that the music is not the sole 
he food v} ] T robably could be 
ry bject is a repast in sur- 

ng limited powers of conver 

e, give a luxurious plea 
eating a silent meal If music 
given up If it pays, it pays out 
‘ VOS. I 80 Federal Reporter, 


le or 49 «YT S. 4591 


oi the public’s pocket. Whether it pays or not, the pu 
pose of employing it is profit, and that is enough. 

Some criticism of the injunction granted by the 
District Court in the International News Service \ 
\ssociated Press case was made by Mr. Justice Pitney 
in the Supreme Court decision. The original injunc 
tion prevented either the taking or using of the Asso- 
ciated Press new s, “either bodily or in substance from 
bulletins issued by the complainant or any of its mem 
bers, or from editions of their newspapers until its com 
mercial value as news to the complainant and all of tts 
members has passed away.” 

The restriction was inferentially too broad, ce 
clared the court, but the criticism was perhaps as in 
definite as the restriction. It was admitted that the 
problem presented practical difficulties and so the 
Supreme Court refused to change the wording of thi 
injunction, referring the difficulty back to the District 
court where proper application could be made. 

In a dissenting opinion Mr. Justice Holmes stated 
that the only ground for recognizing the complaint, 
without special legislation, would be the implied mis 
statement as to the source of the news. He believed 
that the defendant should be enjoined for an unstated 
number of hours after publication by the plaintiff unless 
due credit should be given to the originating source, 
or in this case, the Associated Press. 

One versed in practical newspapering should 
recognize that even Mr. Justice Holmes’ suggestion 
would not be a practical solution of the difficulty. 

In the dissenting opinion of Mr. Justice Brandeis, 
in the International News Service v. Associated Press, 
it is pointed out the use made of the news taken from 
the Associated Press was not legally objectionable from 
the standpoint of the purpose for which such appro 
priation of news was made. While this conclusion may 
have merit, there should be analysis of the problem of 
the newspaper business which has as much right to 
protection from unfair competition as any other le 
mate enterprise. 


oiti 


~ 


‘Their purpose was not even to divert its trade, or to 
put it at a disadvantage by lessening defendant’s necessary 
expenses. The purpose was merely to supply subscriber 
of the International News Service promptly with all the 
available news. It thus appears that the protection 
given by the injunction is not actually to the business of 
the complainant news agency; for this agency does not 
sell news nor seek profits, but is a mere instrumentality 
by which 800 or more newspapers collect and distribute 
news. It these newspapers severally which are pro 
tected; and the protection afforded is not from competitior 
of the defendant, but from the possible competition of on 
or more of the 400 other papers which receive the d 
fendant’s service.’’*° 

It is admitted that the case is complicated in 
nature, but despite the fact that the Associated Pres 
is merely an instrumentality, damage is possible to the 
member papers when pirated news is taken fron 
another press association for the benefit of client 
papers. It should be noted also that there is consid 
erable rivalry between the press associations, both as 
to the furnishing of service to newspapers and as to 
manner and style of such service. Taking of news in a 
wholesale manner from another association would tend 
to lower the value of any exclusive manner of handling 

(Continued on page 64) 
22 Ibid. 
2 International News Service v. Associated Press 
39 Supreme Court Reporter 68, at 80. 











SECTION CHAIRMEN HOLD MEETING AND DISCUSS 


PROBLEMS OF INTERNAL COORDINATION 


An Innovation Which Amply Justified Itself and Is Certain to Be Followed as a Part of the 


Operating Machinery of the Association in Future 





Section Reports in House of Delegates 


and How They Should Be Dealt with—Two Schools of Thought Contrasted—‘‘Daily News 


paper” at Annual Meeting Considered—Solution of Membership Problem: “Jones Asks 


Smith”—Long Distance Planning and Other Matters Discussed 


N innovation which amply justified itself, in the 
A opinion of those participating, was the meeting 
of Chairmen of Sections of the Association, held 
in Chicago on December 10 and 11. President Vander- 
bilt presided and the following were present, represent- 
ing the various sections: 
Carl V. Essery, Chairman of Section of Bar Or- 
ganization Activities: Rollin M. Perkins, Chairman of 
Section of Criminal Law; Howard D. Brown, Chair- 
man of Section of Insurance Law; John P. Bullington, 
Chairman of Section of International and Comparative 
Law ; last retiring Chairman, Joseph D. Stecher, repre- 
senting Section of Junior Bar Conference; R. G. Storey, 
Chairman of Section of Legal Education and Admis 
sions to Bar; James L. Shepherd, Jr., Chairman of 
Section of Mineral Law; Murray Seasongood, Chair- 
man of Section of Municipal Law ; Bert M. Kent, Chair- 
man of Section of Patent, Trade-Mark and Copyright 
Law; E!mer A. Smith, last retiring Chairman, repre- 
senting Section of Public Utilities; Nathan William 
MacChesney, Chairman of Section of Real Property. 
Also present were John H. Voorhees and Frank T. 
soesel, representing the Board of Governors, Judge 
Frank E. Atwood, Chairman of the Committee on Law 
Lists. 
Internal Coordination to the Front 


Heretofore the idea of coordination has been ap- 
plied principally to the larger units represented by the 
Bar Associations. But with that part of the preblem 
disposed of for the present, the necessity for internal 
coordination came to the front. In concrete terms, 
there was need for the coordination of the work of the 
various Sections, as well as of the different commit- 
tees. The meeting at Chicago dealt with the problems 
of the Sections in this regard. 

There was plenty to consider. Objectives needed 
to be defined, possible conflicts due to overlapping activi- 
ties needed to be adjusted, the relations of the Sections 
to the general scheme of organization needed to be 
clarified in some respects, and the part which each 
could do toward furthering the general aims of the 
Association, apart from its activities in its special field, 
needed to be understood and accepted. 

In opening the meeting, President Vanderbilt em- 
ployed the familiar conception of an army to illustrate 
the unity of aim which vitalizes the diversity of func- 
tion of these agencies of the Association. “I cannot 
understand why so many years have gone by without 
a conference of Section Chairmen,” he said. ‘‘The Sec- 


tion Chairmen, with the Committee Chairmen, are the 
ones who do the work. 


In terms of an army, the 





Board of Governors are the headquarters staff, the 
House of Delegates is the Congress supplying the money 
for the campaign, the Section and Committee Chairmen 
are the corps commanders in the field, and the State 
and local Bar Associations represent the constituencies 
of the House. If we are going to be effective in chang 
ing the Association over, in making it an organization 
which accomplishes things, we must do it through the 
Section and Committee Chairmen. ’ 


Section Reports in House of Delegates 


Much of the discussion concerned matters of de- 
tail, important in themselves from the standpoint of 
the smooth functioning of these agencies of Association 
work, but not of particular interest to the general 
reader. However, there were certain highlights of the 
meeting which the members will no doubt find of inter- 
est. One of these was a discussion of the relation of 
the Sections to the House of Delegates. Those who 
attended the Kansas City meeting will at once recognize 
this as a repercussion from certain incidents that oc- 
curred on that occasion. Certain Section Chairmen 
felt that, under present arrangements, there was not 
sufficient time for proper statements and consideration 
in connection with the presentation of reports to 
the House of Delegates at the Annual Meeting, and 
others were inclined to the view that the work and 
reports of the Sections should be dealt with by the 
House on a basis different from that of the reports of 
the Committees of the Association itself : 

It was urged in support of this view that while it 
is entirely proper and necessary that the House of 
Delegates, as the governing body of the Association. 
should pass on questions of general Association policy, 
it was impracticable for it to consider and pass eff- 
ciently on the specific technical recommendations pre- 
sented in such reports. It was recognized of course 
that the problem presented was highly significant and 
the discussion took a wide range. 

One Chairman expressed the view “that an Asso- 
ciation as big as ours, will ultimately have to come to 
the general plan of the American Medical Association 
where the House of Delegates will debate a question 
like Social Medicine, but would not pretend to debate 
the question of how to perform a Caesarean operation, 
which comes to them from the College of Surgeons. 
As to things which are in the technical fields of the 
Sections, the proper approach is to strengthen the Sec- 
tion procedure so that the House of Delegates has 
confidence that the Section’s opinion represents the 
best judgment in the American Bar Association. It 
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should not attempt to have the matter reviewed by even 
so competent a body as the Board of Governors.” 


Two Schools of Thought Contrasted 


President Vanderbilt suggested that there appeared 
to be two schools of thought: one inclined to the view 
that the Sections should be more or less autonomous, 
while the other held their conclusions should be reviewed 
and dealt with by the House as the final and authori 
tative body. The Sections, in fact, he said, had been 
largely autonomous, but under the new form of organi 
zation they had to act in closer relationship to the 
House of Delegates \fter some further discussion 
e present, appeared 


the problem of action, at least for tl 
to resolve itself into the adoption of some method by 
which the work of the Sections could be presented to 
the House and there acted on in a more satisfactory 
manner. 

The proposal was finally made, and adopted by a 
vote of six to three, that the meeting recommend to the 
House of Delegates the appointment of a committee 
to confer and cooperate with the Sections. No attempt 
was made to define the functions of this committee, but 
the general idea was that it could inform itself fully as 
to what matters the Sections expected to bring before 
the House for action and be prepared to assist both 
the Sections and the House in securing proper con- 
sideration. Another proposal, adopted unanimously, 
declared it to be the “‘sense of the Section Chairmen 
that it will further cooperation between the Sections 
and House of Delegates if the Chairmen are given 
reasonable: time to present reports at the close of the 
Section meetings.” 

Public relations of course came up for considera- 
tion. The main discussion concerned methods of giv 
ing more satisfactory information to newspapers and 
getting more accurate and useful reports as a result. A 
chairman inquired if it would not be advisable to pub 
lish what might be called a “daily newspaper” at the 
\nnual Meeting—a news report of exactly what took 
place—which could be distributed immediately. It was 
stated that the man who runs the publicity for the 
\merican Bankers Association said that their meetings 
were reported by shifts of stenographers and the re 
ports were quickly cut in stencils, without changes, and 
made available for members of the press. He had 
added that the knowledge that this process was being 
followed had a very salutary effect on the speakers; it 
made them a little more careful about what they said 
and how they said it It was urged that the press 
would by this plan have an accurate report of what had 
actually happened and should find this information of 
great assistance 


“Daily Newspaper” at Annual Meeting Considered 


The matter was under consideration for quite 
awhile, and the consensus of opinion was finally 
summed up in the following resolution, which was 
unanimously adopted: “Resolved that the Board of 
(Governors investigate the advisability of having the 
meetings reported in such a manner that the press can 
he given a complete transcript at the conclusion of each 
meeting and that the Board of Governors alco be re 
quested to examine the advisability of publishing a 
daily newspaper at the next Annual Meeting, to be 
delivered each morning, containing all the proceedings 
at all of the various meetings f the preceding day eo 
The advisability of indexing the reports of the 


Sections and their committees is considered. Some of 





these reports are really significant and there is a con- 
stant demand for them. It was the general opinion 
that a way should be found to make the material 
available to those interested in special subjects. Various 
suggestions as to the best way of handling the situation 
were made, and President Vanderbilt summed up the 
results of the discussion as follows: “It is the unani 
mous view of the Chairmen and of the President that 
they would like to see worth-while papers, after being 
properly edited, published in a separate bound volume 
as soon after the Annual Meeting as possible and that 





they would be willing to contribute, as far as finances 
will permit.” ‘The possibility of preparing indexes for 
State Bar Association material was brought up, but no 
decision was reached. 


Solution of Membership Problem: 
Jones Asks Smith 

Membership problems, both of the Sections and of 
the Association, were considered. The importance of 
the new sustaining membership plan as a means of 
enabling the Association to provide additional facilities 
for carrying on its work more effectively was recog 
nized. The best methods of approach in such matters 
were discussed and, after all was said and done, it was 
generally agreed that the proposition boiled itself down 
to the simple formula, “Jones asks Smith.” In other 
words, nothing so effective has been found, or is likely 
to be found, as a personal request to become a membet 
from a member who knows the prospect. 

Another matter discussed was desirable limitations 
on the terms of office of Section officials. Various 
Chairmen gave reports as to the situation in their Sec 
tions. The discussion developed a preference for a 
term of two, or certainly not over three years, for the 
Chairman, the same for the Vice Chairman, a term of 
four years for the Secretary, and the same term fot 
members of the Council. The promotional method of 
succession, particularly in the case of the Chairman, 
was pointed out. This method enables the new Chair 
man to appoint committees and start work immediately, 
thus doing away with the lag which frequently results 
from the change. 


Long Distance Planning and Other Matters 
Discussed 

Other matters discussed were long 
ning, in which the Section of Criminal Law seems to 
have taken the lead by the appointment of a special 
committee ; the types of Section periodical publications 
and the possibility of the issuance of periodicals by 
Section dues and the advisability of 
permitting a variation in the amount as between the 
different Sections, which was carried over to the 
January meeting of the Board of Governors; coordina 
tion of the work of the Sections with State Bar Asso 
ciations, the consensus of opinion being that the Sec 
tion Chairmen should organize their kind of work in 
local Associations wherever possible ; the cooperative 
possibilities of the recently organized Section on Bar 
Organization ; and the possibility of establishing a sort 
ef clearing house at headquarters, provided with a 
library and proper facilities, for information to Bar 
Associations and others with regard to matters in 
which they are especially interested 

The meeting adjourned with all those who aft 


tended convinced of the practical importance and 


distance plan 


other sections; 


sig 
nificance of such gatherings and with the general 
conviction that similar ones would he held’ in the 
future 
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ADDRESS AT DEDICATION OF TENNESSEE’S NEW 
SUPREME COURT BUILDING 


Unique Facts in History of Tennessee Courts—The Wautauga Association and Its Court with 


legislative and 
Who Sat as a 
History—-State ¢ 


iwions ot Sam 


Supreme Court of Errors and 


ludicial Functions—The “Cumberland Compact” and the Twelve Notables 
Court Under Its Authority—The State of Franklin and Its Turbulent Judicial 


onstitution of 1796 Made No Provision for Supreme Court—Judiciary Pro 


Appeals Established later — Remarkable 


Phat Declared Itself Unconstitutional—Later History* 


By Hon. CHARLES N. BuRCH 


( t a Court 
ber of the 
\M very to be here this morning on this 
memorable on and under the generous ap- 
pointment esident George H. Armistead, Jr., 
to represent the ir Association of Tennessee, though 
[ feel that my abilities are quite inadequate to repre- 
ent that fine y of men and women who compose 


the ‘lennessec 

mingled feelings of 
[ am more than pleased that our 
Court of Appeals will be 
building with comfortable sur- 
and the facilities which 
refrain, however, 


This oc on brings mx 
pleasure and 
Supreme Court " our 
housed in an adequate 
roundings, and appointments 


they have so lot leserved. I cannot 


rom expressing a feeling of regret on leaving the old 
court room in the Capitol. Every stone in that room is 
aturated witl memories and traditions. And | 
im sure that it wrench to the feelings of all of us 
» leave it. But that is what progress means—keeping 


ibreast of the times and living and working under 


nodern conditi 


The Supreme Court of Tennessee has a glorious 
tory and perl I cannot do better on this occasion 
than to bring as to your attention a few historical 
cts. In doing 1 acknowledge my great indebted- 
ness to Judge uel C, Williams, formerly a member 
f the Supreme Court, and the man who has done more 
in anyone reneration in preserving the 
istory of our State and our courts 
About 1770 a few North Carolinians were settled 
mn the banks of 1 Vautauga River in East Tennessee. 
hey were far re ved from the centers of govern- 
ent of Virgin 1 North Carolina, in fact the moun- 
tains were an al t insurmountable barrier. They 
id brought with them, however, the traditions and 
tandards of tl \nglo-Saxon ancestors. They were 
too far away to get any help from the government of 
Virginia or the government of North Carolina and 
ence one of their first steps was to set up an inde- 


endent gover nt of their wherein the 


| own, 
would be maintained and no man 


ipremacy of the law 


vould be a law unto himself. They formed the Wau- 
uga Association and provided for the creation of a 
uurt of five members 
John Carter was the presiding judge or chairman 
this Wautauga Association court. It was a court 
hich exercised both judicial and legislative functions, 
in fact, gove 1 and regulated the activities of 
*Address del t dedication of Building at Nashville, 
Der 


Bar of Memphis, 


Tennesse 


society in accordance with the standards and traditions 
which they had brought with them. It is a striking 
illustration of the love of the Anglo-Saxon for law and 
order with, at the same time, the greatest liberty ex 
tended to the individual so long as he does not trespass 
upon the rights of others. This was the first court 
established in what is now the State of Tennessee. The 
court adopted the laws of Virginia as their guide, be 
lieving that the settlement was in Virginia. Learning, 
however, at a later time that the settlement was in 
North Carolina, they addressed a memorial to the legis 
lature of North Carolina—the memorial being pre 
pared by John Sevier, who afterwards became the first 
governor of Tennessee. In this memorial it was stated 
that the settlers were on the frontier and far away and 
were apprehensive that “we might become a shelte: 
for such as endeavored to defraud their creditors.” 

Thus we see that the first government set up in 
what is now Tennessee was based upon the inviola 
bility and the faithful performance of contracts. The 
records of this first court of Tennessee are missing up 
to 1778, but after that date many interesting records 
are to be found. Among the entries on the minutes of 
this court we find the following: 

“On motion it did appear that Joshua Williams and a 
certain James Linsay did feloniously steal a certain bay 
gelding from Sam’! Sherrill, Sr. Ordered that if the sd 
Sam’l Sherrill can find any property of the said Joshua 
Williams or sd Linsay that he take the same into hi 
possession, he first leaving bond and security with the 
County Clerk pay’d to the court in behalf of said Williams 
and Linsay for his safe keeping the same until lawfully 
called for.” 

While this was a rough and ready method of 
granting reparation, yet who can say that justice was 


not done. Another entry reads as follows: 


“John Colyer is found guilty of petit larceny and it is 
ordered that the said John Colyer be taken to the stocks 
and that he there receive twenty lashes well laid on his 
bare back. From which judgment James Stewart, Fsq., 
one of the justices dissents and enters his protest that he 
does not believe it to be law.” 

Evidently the dissenting justice had heard of cruel 
and unusual punishment and was of the opinion that 
the punishment meted to John Colyer was of that 
character 

\nother entry of the the 
for an orphan child who was bound to a blacksmith 
the blacksmith bound himself “to endeavor to 


court shows solicitude 


and 
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learn said boy his art and mystery.” Grammarians of 
the present day, no doubt, would have this entry read 
“teach said boy his art and mystery”’ instead of “learn 
said boy his art and mystery” but refinements of that 
kind were unnecessary in a primitive country. 

Another very interesting entry on the minutes of 
this court is as follows 

“Joseph Culton came into court and proved by the 
Oath of Alexander Moffett that he lost part of his left 
ear in a fight with a certain Charles Young and prays the 
same to be entered of record.” 

Now why should Joseph Culton wish a permanent 
record made of the fact that he lost part of his ear in a 
fight with Charles Young’ An- explanation is to be 
found in a later entry on the minutes of the court, 
which reads as follows 

“Ordered that Elias Pybourn be confined in the pub- 
lick Pillory and that his ears be severed from his head; 
that he receive at the publick whipping post thirty-nine 
lashes well laid on, and his left cheek branded with the 
letter H, and his right cheek with the letter T, and that 
the sheriff of Washington County put this sentence in 
execution between the hours of Twelve and Two this day.’ 

And so it is that Joseph Culton goes down in his 
tory as having lost a part of his left ear, not as a pun- 
ishment for crime but the loss was a mere casualty at 
a fair and honest fight 

| mention these proceedings of the first court in 
Tennessee as indicating the desire of our ancestors to 
be governed by the law, and as also reflecting the con- 
ditions of the times. Happily, we have preserved this 
desire to be governed by law and, happily, also we have 
discontinued the cruel and bloody punishment inflicted 
in those early days. 

With this scant reference to the first court of 
Tennessee, I turn my attention to the first lawyer who 
practiced law in Tennessee This gentleman was one 
Luke Bowyer who had migrated to the Wautauga set 
tlement from Virginia. His advent there was in the 
memorable year of 1776, and he was later to be one of 
those who participated in the battle of King’s Moun 
tain. He took a prominent part in the affairs of the 
community, though his legal education was somewhat 
defective. Indeed, at a later time, when lawyers of 
education and talent arrived in the State, Bowyer began 
to lose ground. It is sad to relate that he had some 
bad habits of dissipation and he did not shdéw that 
respect for the judiciary which is meet and proper 
At the November term of the county court of Freene 
County in 1786, we find the following entry: 

“Luke Bowyer fined five shillings for insulting the 
court. Fi. fa. issued for same. Luke Bowyer fined ten 
pounds for insulting the court and five shillings for pro- 
fane swearing. TF i. fa. issue for same Luke Bowver 
ordered to be confined in the stocks for one quarter of an 
hour; ditto one hout 

It would seem from the above that Luke was not 
particularly concerned about the issue of Fi. fa.’s and 
it took confinement in the stocks to make him realize 
that he must respect the court 

Perhaps some explanation for 
may be found in the fact that in the early frontier set 
tlements, lawyers were not a popular class. They were 
considered largely as parasites and men who were prone 
to stir up trouble and Bowyer perhaps felt that in af 
fronting the court he was merely preserving the honor 
and independence of the profession to which he 
belonged. 

I should have stated that the court of the Wau- 
tauga Association was a court not only of first instance 


Bowyer’s conduct 








but of last resort, and while not composed of men 
learned in the law, it functioned well to meet the primi- 
tive conditions of those early days. 

Later the Wautauga settlement petitioned the 
State of North Carolina to be brought under its juris 
diction and, thereafter, there were appointed a corps 
of justices of the peace for what was termed the Wash 
ington District. ‘There was no appeal from the judg- 
ment of these justices when sitting en banc. 

The Wautauga court was the first great event in 
our history. ‘The next event was the formation of the 
Cumberland Compact by the people of Nashborough 
(now Nashville) and a few neighborhood settlements 
in the year 1780. ‘The leading man in the Cumberland 
settlement was James Robertson, one of the great men 
of Tennessee. The Cumberland Compact provided for 
the selection of twelve “notables’’ and these notables 
exercised all the functions of government. The notables 
sat as a court, James Robertson presiding, though he 
was not a lawyer, and this court of notables adminis- 
tered justice in a manner to meet the needs of the com- 
munity. It is another illustration of men of our race 
and breed who intended that the community should be 
under a government of law and not under a 
ment of men 

Che third great event in our history was the for- 
mation of the State of Franklin, which existed from 
1784 to 1788. It came into existence for the reason 
that the inhabitants of the northeast portion of our 
State were unable to get any protection from North 
Carolina and concluded to set up a government of their 
own, and the State of Franklin existed as a free and 
independent state for a period of four years 

Lawyers likewise were not popular in the State 
of Franklin and there was an attempt to get a pro- 
vision in the constitution of that State excluding from 
its Legislature all lawyers, physicians and clergymen. 


vyovern- 


Judge Williams, in his fine treatise entitled “The Lost 
State of Franklin” has preserved us a record of that 
State It had a rather turbulent existence and the 


court houses of the State of Franklin were raided by 
the officers of North Carolina and court records re 
moved, and likewise the court houses of North Caro 
lina were raided by officers of the State of Franklin 
Finally the State recognized the jurisdiction of North 
Carolina, and North Carolina justices began to preside 
in the courts of that part of the State without inter 
ruption. 

Finally, in 1790, North Carolina ceded for the 
second time her Tennessee territory to the United 
States and President Washington appointed three 
judges for this southwestern territory, David Camp 
bell, John McNairy and Judge Perry hese judges 
were known as Superior Court judges. But there was 
no Supreme Court in the sense in which we understand 
that term today 

The fourth great event in our judicial history was 
the adoption of the Constitution of 1796, under which 
Tennessee became a state of the Union. This consti 
tution made no provision for a supreme court. The 
Constitution of 1796 made the following provision for 
a judiciary: 

“The judicial power of the state shall be vested it 
such superior and inferior courts of law and equity, as 
the legislature shall, from time to time, direct and estab 
lish,” 


Acting under this provision of the Constitution, 


the first legislature of the State established a superior 
court with original and final jurisdiction, and with ap 
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llate jurisdiction of cases arising in the Court of 
‘leas and 1 l Sessions 

When this stem went into effect, three judges 
vere provide and these wert John McNairy, 


stances ol 


1 


New MEXICOS NEW SUPREME COURT BUILDING, SANTA FE 


1 William Blount 


al and 


rchibald Roa Llowever, the 


were gTé inconveniences and 
and there were frequent resigna- 


crt 
Le 


irdships were many 
ons There became a member of this court in 1798 
rawboned youth, who was later to become famous, 
d who had come into the State of Tennessee from 
jorth Carolina riding one race horse and leading 
other, and w ense to practice law in his pocket. 
his was Andrew Jackson, who became a_ superior 
urt judge and served until 1804 when he resigned to 
e attention t s private matters and military duties 
place on the bench was filled by his friend John 
erton and he first volume of our Tennessee 
ports, know! 1 Overton, consists of opinions of 
superior court judges, which have been preserved to 
by the indust ind care of Judge Overton 


he need supreme court was keenly felt, par- 
ularly in view of the fact that important questions 
e being decided in one way by superior court judges 
ne part t State and in another way in another 
of the St The father of our supreme court 
em was a lawye f the Franklin bar of less than 
ee years experie Thomas Hart Benton, writing 


COURT 





——) FOYER, SECOND FLOOR AND ENTRANCE 
TO LIBRARY, N.M. SUPREME GOURT BLDG) 





BUILDINGS RECENTLY CONSTRUCTED 


under the pen name (as was the custom of the time) 
of Sir John Oldcastle, a series of articles to The Im 
partial Review of Nashville, advocating a reform in the 
judicial system of the State. One of the reforms upon 
which he insisted was for a supreme court with 
original jurisdiction but a court of errors and appeals 
In order to carry out his plan, Benton was a candi 
date for the State senate and was elected and in 1809 
succeeded in passing the act of November 16th of that 
year which was entitled “An Act to establish Circuit 
Courts and a Supreme Court of Errors and Appeals.” 

The supreme court provided for was to consist of 
two judges elected by the legislature and provision 
was made for a circuit judge to sit with these two 
judges. No provision was made for a chief justice- 
ship. Two eminent lawyers were elected by the Legis 
lature. Hugh Lawson White and George W. Camp 
bell; both were lawyers of outstanding ability and both 
became national figures. Judge White was twice of 
fered an appointment to the supreme court of the 
United States but declined. Later he was a candidate 
for the presidency against Martin Van Buren. 
contemporary record points to his high judicial capacity 
and fine George W. Campbell, the other 
one of the first two supreme court judges, was likewise 
a man of great ability. Tle had served in Congress and 
in later years became our secretary of the treasury and 


ho 


every 


character. 
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our minister to Kussia. No two better men could have 
been found to administer the judicial system of a new 
state. 

Notwithstanding this supreme court was the crea 
ture of the Legislature, it did not hesitate to assert its 
independence in holding an act of the Legislature uncon 
stitutional as impairing obligation of contracts 
(Townsend v. Townsend, Peck 1). John Catron was 
the first chief justice of our Supreme Court (from 1830 
to 1836) and, indeed, after that time no one seems to 
have had the title of chief justice until after the adop- 
tion of the Constitution of 1870, though, of course, 
some one of the judges presided 

In 1831 a very remarkable event took place 
something without parallel, I think, in American his- 
tory, and that is the fact that a court declared itself 
unconstitutional. Mr. Cecil Sims of the Nashville bar 
has called to my attention the Appendix of 2 Yerger 
(10 Tenn.). This Appendix was added by Judge 
William F. Cooper in his edition of the Tennessee re- 
ports. Judge Cooper, it may be said at this point, was 
probably the most learned lawyer ever developed in 
our State. 

The case is entitled “Special Court at Nashville. 
Bank of the State v. Charles Cooper and others, Janu- 
ary 1831.” The report of the shows that the 
Legislature, by Chapter 95 of the Acts of 1829, had 
created a special court consisting of Jacob Peck, 
of the judges of the Supreme Court, 
one of the Chancellors of the State. 
Kennedy, one of the Circuit judges 


| 
the 


case 


one 
Nathan Green, 
and William E. 
lhe jurisdiction 
of this court was to hear and determine. according to 
rules of equity practice, claims of the Bank of the State 
against its officers, The act 
authorized this court to call defendants before it and 
examine them on interrogatories. Its decision was 
final and from it there was no appeal. Al) three judges 
wrote opinions and all three agreed that the act creat- 
ing the court 


depositors and others. 


was an unconstitutional act, among 


other reasons, that it deprived defendants of the right 
of trial by jury; that it amounted to the taking o 
property without due process of law: that the judges 
had not been elected in accordance with the Constitu 
tion, as well as other reasons. I think in the opinion 
of Judge Green he a few words and in the 
clearest possible manner the duty of a judge when he 
finds his oath to support the Constitution requires him 


states in 


to do one thing and an act of the Legislature requires 


him to do another thing. Judge Green said: 


“I have the highest respect for the legislature as a 


co-ordinate department of the government: and whenever 


they pass an act, the presu: iption is in favor of the power; 
nor are we to disregard it upon a mere doubt, nor unless 
constrained by the high obligations ij iposed by our oaths 
to support the constitution. But when we cannot endorse 
the act and support the constitution, the act is not law, and 
Imposes no obligation.” 

In the same case Judge Peck. in rendering his 
opinion, makes a clear statement of the relation of the 


departments of government: 


“The legislative, the executive and the judicial depart- 
l length, balanced against each 
other, and the framework, forming an equilateral triangle 
are pressed. Like the 
it is the key on 


ments are three lines of equa 


becomes stronger the more its parts 
foundation of our religion, the trinity. 


which the whole arch rests. The people have erected it 
they have seen its suitability for duration, and compared 
its proportions with tl external view of the pyramid, 





whose age is untold, and which alone, of all th works Ol 


man, has withstood the ravages of time.” 

There may be other cases of other courts declaring 
the act creating them unconstitutional but I am un 
aware of any. 

The fifth great event of our judicial history was 
the Constitution of 1834. That Constitution for the 
first time made the Supreme Court a court of the con- 
stitution and not merely one to be created by the act 


of the Legislature. The Constitution of 1834 provided : 
“The judicial power of the state shall be vested in 
one Supreme Court; in such inferior court 


1 


the legis 


lature shall, from time to time, ordain and establish. and 
the judges thereof; and in justices of the peace. The 
legislature may also vest such jurisdiction as mav be 
deemed necessary in corporation courts 

l‘or the first time in the history of the State the 
Supreme Court became a department of government 
which could not be abolished by the Legislature. Under 
the new constitution three judges were provided for, 
to be elected by the Legislature for a term of twelve 


years, and it was not until 1853 that by an amendment 
of the Constitution judges of the Supreme Court were 
elected by the people. 

The Legislature elected as the first members of 
the court provided by the Constitution of 1834 Nathan 
Green, William B. 7 urley and William B. 
These three are still spoken of as the great triumvirate 
and justly so for the clear and able disposition of the 
difficult questions which were brought before the new 
judiciary. The decisions of this court from 1835 to 
1847 are still cited and referred to with confidence by 
the lawyers of the present day. Of the early judges of 
the Supreme Court, John Catron became a justice of 
the Supreme Court of the United States by appoint 
ment of President Jackson in 1837. He was the first 
of the five Tennesseans who have served on that great 
tribunal, the others being Howell E. Jackson, Horace 
H. Lurton, Edward T. Sanford and James C. McRey 
nolds. 

After the 
1861 to 1865, 


Reese 


great conflict between the states from 


it was realized that it was necessary to 


frame a new 


constitution, hence our Constitution of 
1870, which is still our constitution of today This 1s 
the sixth great event in our judicial history. Under 
this constitution the Supreme Court consists of five 


judges, not more than two of whom can come from 


any one of the grand divisions of the State - 
know, they are elected by the people for 

years. Many able and outstanding judges have served 
as members of the Supreme Court since 1870. T have 
not time to even give the names of al] f the eminent 
judges who have occupied our Supreme Court and 
appellate court benches since 1870. I will take time to 
name the chief justices They are the Honorables A 
O. P. Nicholson, J. W. Deaderick, Peter Turney. Hor 
ace H. Lurton, Benjamin J. Lea: David IL. lgr 
W. D. Beard, John K. Shields, M. M. Neil. D. T. 


Lansden and Grafton Green. our present C] 


ind, as you 


terms of eight 


Snodgrass, 
uief Justice 
The business of the Supreme Court following the 
Civil War was exceedingly heavy and the Court found 
itself unable promptly to dispose of its dockets Resort 
ourt; 
among others was the creation in 1873 of courts of Ai 
bitration and in 1883 of courts of Referees. with 
these aids, the Court fell behind with its work 
In 1886 a new court was elected. Th 


was had to several expedients to assist the 
Still 


is court went 


upon the bench with a mandate from the people to clear 
grim 


the docket With determination the court. set 
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about accomplishing this task and, in a few years’ time, 
vas able to ce e abreast of the docket. To bring about 
this, result urt adopted new rules of procedure, 
lengthening ’ irs for holding court, limiting the 
time g vas compelled, of necessity, to 
lecids the bene In its first year of 
vork i 1822 cast he severe labor of 
this c bly responsible for the death of 
two OT the 
\s t ind business of the State in- 
creased ‘ ewise the number of appeals to 
he Suy ( t 41 eased and hence it was there 
us crt 895 the Court of Chancery Appeals to 
assist in lightening the burden of the court. This court 
ender plet service and was succeeded, in 1907, 
by the ¢ t of Civil Appeals and, in 1925, by our 
present | \ppeals, which consists of nine 
judge thi 1 each grand division of the State 
The present tem has worked with great satisfaction 
o the ba eople of the State and appeals are now 
prompt 1 of. The present system has also 


given the Supreme Court more opportunity and time 
decision of the important cases 
It is ; from the Court of the Wautauga 


Settlement 1772, holding its sessions in a rude log 


house, to the Supreme Court and Court of Appeals of 
day 
While 1 oday have appointments, sur- 
ounding cilities which were totally lacking in 
the earl of the State, yet we are proud of the 
fact that the e principles of equal and exact justice 
und hibert nder the law which were established by 


our forefathers are still preserved inviolate by our ap- 
pellate courts of today. 

The history of our Supreme Court and Appellate 
Courts is an inspiring one. Positions on these courts 
have been filled by men of unimpeachable integrity and 
character and impartiality and, in most instances, by 
men of great learning and ability. We are justly proud 
of our appellate courts and their history. Our laws 
for the election of judges have been so framed as to 
remove the judiciary as far as possible from partisan 
politics. Everyone who enters this building will do so 
with the knowledge that justice is here administered, 
that the personnel of litigants and counsel is put out of 
view and ignored and that cases will be decided justly 
and in accordance with the law and the facts. 

A free, fearless and independent judiciary is the 
cornerstone of our government. We have been pe- 
culiarly blessed in Tennessee with a judiciary of that 
character. The proprieties of this occasion are such 
that I should not mention the work of the judges who 
will occupy this building. I can with propriety and 
truth, however, state that the judges who will sit in 
this building have the full respect and confidence of the 
people of the State and of the bar and, in addition, I 
think there is a real affection for them on the part of 
the bar. 

Surely some lesson is to be drawn from the exer 
cises on this very memorable occasion. It is something 
more than merely celebrating the completion of a build 
ing. The occasion has been in vain unless it has re 
kindled and strengthened and stimulated our love for 
our State, for our Constitution and for our judiciary 
So I concludé, in the words of the court crier, 

“God save these Honorable Courts.” 


REORGANIZATION OF FEDERAL COURTS BY CON. 


STITUTIONAL 


AMENDMENT 


By Hon. CHARLES O. ANDREWS 


United States 
CTLION 100 introduced 


ENATE JOINT RESOLI 
by me on March 12th, revised on June 6th, and 
eaten 1on Aucust 20th 


1, seeks to amend Sec- 





tion 1 of Judicial At of the Constitution, to 
provide in substance as follows 

First: That the Supreme Court shall consist of a 
Chief Justice appointed from the United States at large 
and ten A ite Justices to be appointed one each 
from the territory composing respectively the ten Cir 
cuit Court f Appeal as now or may hereafter be de 
fined by Ce ss. 

Secor That any Justice or Judge having served 
ten yea etire upon attaining the age of seventy, 


and that all Justices and Judges, except those serving 
it the time he ratification of this amendment, shall 


automatically retire upon attaining the age of sev 
enty-five years, with continued compensation ; and 


Third: That the respective Circuit Courts of Appeal 
shall be composed of at least one Judge from each State 
included within the territory comprising such Court. 

Referring briefly to the first major objective, it is 
our contention that such an apportionment of Associ- 


Senator 


from Florida 

ate Justices to the territories composing the respective 
Circuit Courts of Appeal was evidently intended by the 
drafters of the original Constitution, and indeed has 
its basis in our historical background. Our form of 
government being a representative democracy operating 
under a limited Constitution, the people are more con 
scious now than ever that the personnel of our Federal 
appellate courts should be more nearly representative 
of the major sections of our broad domain. Judges, 
like other human beings, are by nature creatures of 
environment, and in that very fact largely rests our 
strength rather than our weakness. Such a composite 
Court would thus be better qualified to pass upon legal 
issues involved in constantly changing conditions in 
every great section of the United States. 

Perhaps through no effort of theirs, at least six 
members of our present Supreme Court were ap 
pointed from the northeastern financial and industrial 
section of the United States. Two were appointed 
from the Northwest and since this resolution was in 
troduced an Associate Justice has, for the first time 
in over a quarter of a century, been appointed from 








30 \MERICAN Bar Assocration JOURNAI 


That 
Mason 


the southern half of the United States 
agricultural territory lying 
Dixon Line (extended) from the Atlantic to the 
Pacific Coast is inhabited by more than sixty million 
people. This great section is now asking to become 
something more than just a province of the United 
States in that department of our Government where 
the final scales of justice are applied to those sacred 
human rights of life, liberty and property. 

This distribution 
cuits automatically and gradually only as vacancies 0¢ 
held under life ten- 
an unrepresented Circuit 


great 


south of the and 


would be made to the ten Ci 


cur in those offices which are now 
ure, by appointment from 
Only the Second Circuit, composed of New York and 
Vermont, now has more than one (three) Associate 
Justice on the Supreme Court—Chief Justice Hughes 
being in the status “from the United States at large.” 

History shows that our Supreme Court has been 
increased in nearly all instances when there was an 
increase in population coupled with expansion of tet 
ritory. The first over the original six was 
under Jefferson, following the admission of the three 
new States of Ohio, Kentucky and Tennessee to the 
Union, whereupon a new Judicial Circuit was created 
and a seventh Justice added to the Supreme Court 
During the next thirty | Middle Northwest 
States secured the establishment of another Circuit, 
and thereupon the Supreme Court was increased from 
By 1863 our Western frontier 
had Pacific Coast, when a tenth member 
was added to the Supreme Court. When General Grant 
became President the Court had, by death or resigna- 


increas¢ 


years the 


seven to nine members. 
reached the 


tion, been reduced, for alleged political reasons, from 
ten to eight members under an act passed following the 
close of the Civil War. In 1869 Congress again fixed 
the membership at nine. It has so remained for the past 
sixty-eight years, although country has almost 
trebled in population. By 1920 the Supreme Court 
docket had become so congested that an act was passed 
which restricted the right of appeal to about twenty- 
five percent of the cases usually reviewed by the Su- 
preme Court. The average American does not look 
with favor upon such a restriction of his right of ap 
peal to our Court of last resort 

Neither patriotism, brain nor ability is confined to 
State lines. An examination of the record will disclose 
that there are twenty-two States which have never had 
one of their citizens on the Supreme Court; Pennsyl- 
vania alone has had six; Ohio, seven; and New York, 
twelve. It has been seventy-seven years since Vir- 
ginia, the mother of Presidents, has seen one of her 
sons on the United States Supreme Court. The great 
agricultural and livestock States of Illinois, Lowa, 
Kansas, Indiana, Missouri and Nebraska—this great 
Empire of the Middle West, with great cities like 
Chicago, St. Louis, Kansas City, Des Moines, Omaha 
and Indianapolis, to mention only a few—have not 
had a Supreme Court Justice from that area for more 
than a quarter of a century 

This proposed amendment not only 
highest court a more representative body, but its 
number definite. If ratified it never again be 
charged that the Supreme Court is being “‘packed” or 
“unpacked” by any proposed statutory enactment. 

The second part of this proposed amendment pro 

least ten may 


our 


makes our 


can 


vides that Judges serving for at years 


voluntarily retire upon attaining the ag seventy 


years, and that all Judges, except those serving at the 


time of the ratification hereof, shell automatically retir: 
upon attaining the age of seventy-five years on the same 
annual compensation. 

While some Judges have served on the bench after 


the age of seventy-five with marked ability and undi 
minished mental vision and powers, it is equally true 
that those instances may well be considered as 


excep 
tions, and it is logical to assume that exceptions 
should never constitute the rule For example, the rec 
rds show that the average number of opinions writtet 


during the past two years by Justices less than 


five years of age was forty, and for those over seventy 
hve only twenty. Also that the average for those less 
than seventy years of age was forty-two, an r those 
over seventy, twenty-three. In fairness, it should be 


remembered that each participating Justice, whether he 


be the author or not, reviews all opinions carefully be 
fore they are rendered. 
Based evidently upon experience, our distinguished 


Chief Justice has suggested compulsory retirement of 
all Judges at seventy-five, giving as his reasons “that 
the importance in the Supreme Court of avoiding the 


risk of having Judges who are unable properly to do 
their work and yet insist on remaining on the bencl 

too great to permit chances to be taken nder pres 
ent conditions of living, and in view of the increased 
facility of maintaining health and vigor, the age of 
seventy may well be thought too early for compulsory 
retirement. Such retirement is too often the commu 
nity’s loss \ compulsory retirement at seventy-five 


be defended.” 
The third objective sought is that the respective 


could more easily 


Circuit Courts of Appeal shall be composed of at least 
one member from each State composing the Circuit. 
That Court is indeed the Court of last resort for about 
nine out of every ten lmportant Federal cases It will, 
of course, permit the populous States of New York 


and Pennsylvania to have more than one member on 


the Circuit Court of Appeals of which they form a 
part 
Naturally, any statute enacted 


other time without these proposed constitutional pow 


a LilisS I 


ally 


ers would be either void or subject to repeal by any 
subsequent Congress, and thus subject the whole matte 
to controversy again at a time perhaps when it would 


be even more disturbing than at present. We should 
build our institutions of justice upon solid rock 


not upon sand, to be 


and 
washed away perhaps by a sub 
sequent Congress 

By allowing the people of the United States them 
selves to make these three contemplated changes, not 
only will Congress undoubtedly secure the 
of our people but our Courts will inspire the respect 
needed to insure a more sympathetic, expeditious and 
efficient administration of justice throughout the United 
States, which has for many years been the subject of 
much adverse criticism not only from those in high posi 
tions in the Executive and Legislative Departments, 
but those in highest judicial authority as well. 

We certainly can gain much and lose nothing by 
submitting this amendment. The Constitution provides 
a way for us to forever settle these three disturbing 
questions through an orderly process, of the justice of 
which there can be no serious doubt. 


confidence 








CURRENT LEGAL LITERATURE 


\ | Jeparti 


ot Inte 


nent Devoted to Recent Books in Law and Neighboring lields and to Brief Mention 


resting and Significant Contributions Appearing in the Current Legal Periodicals 


Among Recent Books 


ERPOOL TRACTATE”: An Ejigh- 
entury Manual on the Procedure of the 


Hou Commons, Edited with an Introduc- 
on by ( ine Strateme1 1937. Columbia Uni 
r y Pre Pp. xcii, 105 

his erto unpublished treatise was found in 
the Livery papers in the British Museum, and, al 
hough the evidence is slight, is believed to have been 
ritten by Charles Jenkinson, first Earl of Liverpool. 
It is one many of the same nature written in the 
cours e centuries through which Parliament has 
evelope s a manual it has now no practical value 
speak its publication is worth while for its 
elp i e interested in studying the development 
of parliame procedurs The introduction, how 
eve ong the tractate itself, is an important 
ontribution to the somewhat scanty literature on the 
subject \ telling us about the earlier tractates 
a word instead of which we should say “Manuals.” 
Vv reas he “Manual” prepared by Thomas Jeffer 


use in presiding over the Senate when he 


son for his 


was elected Vice-President—the editor treats of de 
velopment between 1689 and 1760, a period in which 
little on the subject was written. 


This, 
nnportant 
to study the 


and indeed the whole book, may seem un 
those who have had little or no occasion 
subject, but the matter is of more conse 


quence than would appear on the surface, for it is 
interwoven with the growth of English liberties, and 
hence of our own. While the first purpose of parlia 


mentary law is to ascertain and accomplish in an orderly 
ith reasonable speed the will of the ma 
speaking peoples now deem it of hardly 
less 1mpot to protect the minority. We have come 
to believe that only by this can we escape the resent 
ments that revolutions. Development of such 
gressed during this period when govern 


manner and 

jority, Englisl 

tancs 
breed 


protection pt! 


ment was shifting to the floor of the House, but the 
eader must not expect to find it with dramatic episodes 
lt was matter of minutiae, but so for the most part 
freedom slowly broadened down from precedent to 
precedent 

To one actively engaged in American lawmaking, 
the most interesting thing in the story of the House 


of Commons in that period is the hesitancy with which 


the House worked out the committee system. It is to 
be hoped he will not be thought irreverent if he avows 
the belief that our English brethren have not even yet 


therein what has been accomplished on 
Our unique system of numerous 
committees distinct advantages 
men working under conditions that 
rtisanship, and that in executive sessions, 

rk i permit patriotism to be 


at least in the matter of the 


uccomplis! 
this side of the wate1 
small standing has 
Small 


oeroiuns f 
a I 

ninim Ze na 
where the ital worl 1< done. 


publicity, 


inhampered by 


adnunistrative problems that constitute far the greate: 
part of the work of our lawmaking bodies, produce the 
desirable results that alone permit these bodies to sur 
vive. 

The painstaking and thorough treatment of the 
subject merits commendation, and an excellent bibli 
ography will add to the gratitude of whoever wishes to 
pursue farther the study of parliamentary procedure. 

Roper? LUCE 

Washington, D. C. 


Renvoi in Modern English Law; by Albrecht 
Mendelssohn-Bartholdy, Edited by G. C. Cheshire. 
Oxford: the Clarendon Press, 1937; pp. xiv, 87.— 
From great musician to great legal thinker in two gen- 
erations seems a long tour; and when to that is added 
the fact that the intermediate generation produced a 
general in the German army, we can wonder even more 
at the adaptiveness of the Mendelssohn family. 

Albrecht Mendelssohn-Bartholdy was long one of 
the distinguished jurists of Germany. Like his dis 
tinguished grandfather, he always had an interest in 
English affairs, and this book shows him as a great 
English common-lawyer. 

After his exile from Germany he found a haven in 
Oxford and there continued his studies in the Conflict 
of Laws. The Doctrine of the Renvoi is one of the 
most fundamental and the most puzzling of all the nice 
questions raised by the conflict of laws. In England, 
the earlier courts, without realizing what they were 
doing, had, in the language of the writers on the Doc- 
trine, accepted the Renvoi without knowing it. 

At last, in 1926, in the case of Jn re Annesley’ Mr 
Justice Russell, examining the Doctrine, expressed an 
opinion against the acceptance of it which seemed to 
make the law of England clean of it. In later cases, 
however, Jn re Ross and In re Askew? were thought 
to have revived it again. These cases form the basis 
of this monograph of Mendelssohn-Bartholdy. He also 
adds an examination of all the many cases in which a 
similar situation has occurred when no suggestion of 
renvoi was made by the courts. His final conclusions. 
namely, that the Doctrine of the Renvoi is no part of 
the English law, seem quite justified by his most lawyer- 
like arguments. 

It is refreshing to this subject so sensibly 
treated. No one but a man who knew at once the law 
of the Continent and the English law could have put 
his case so well 

An introduction by Mr. Cheshire affords us a val 


see 


1. In re Annesley [1926] 1 Ch. 696 
2 In re Ross [1930] 1 Ch. 377 
In re Askew [1930] 2 Ch, 259. 
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uable sketch of Mendelssohn-Bartholdy’s position in the 
modern law. JosePpH H. BEALE. 


Law Revision Commission of the State of New 
York: Annual Report for 1937: Recommendations and 
Studies. Albany: Legislative Document (1937), No. 
65, pp. 1070. 

Judicial Council of the State of New York: Annual 
Report for 1937: Judicial Statistics, Recommendations 
and Studies. Albany: Legislative Document (1937), 
No. 48, pp. 327. 

These two reports eloquently testify to the serious 
ness with which the State of New York is going about 
the modernization of both the body of its laws and its 
system of judicial procedure. 

The field of jurisprudence has been divided into 
two parts—substantive law establishing rights and lia 
bilities, and procedural law providing ways and means 
for judicial administration. To deal with these two 
departments of the law two permanent official bodies 
have been created—the Law Revision Commission and 
the Judicial Council. 

The duties of the Law Commission are 
to examine the common law, statutes and judicial de 
cisions in order to and recommend 
needed reforms, to consider changes proposed by the 
American Law Institute, to receive and consider sug 
gestions from lawyers, judges, public officials and the 
general public as to needed changes in the law, and to 
recommend from time such reforms as will 
bring the law into harmony wit] conditions 
The Commission maintains its own research organiza 
tion, under the direction of John W. McDonald. 

The duties of the Judicial Council are to make a 
continuous survey of the organization, jurisdiction, pro 
cedure and practice of the state, collect 
and compile judicial statistics, and recommend such im 
provements as are required ti the courts more 
efficient agencies for the administration of justice. The 
Council maintains its own research organization, under 
the direction of Leonard S. Sax« 

The two reports issued by these 
in 1937 are encyclopedic in thei: 
ness. 

The Law Revision Commissiot 
acts, recommendations supporting 
studies dealing with the rights and liabilities of undis 
closed principals under sealed instruments, the regis 
tration and transfer of securities, the effect 
of an agreement to accept a stipulated performance in 


Re vision 


disce yver defects 


time to 
modern 


courts of the 


— 
lake 


advisory bodies 
inge and thorough 
presents proposed 


and exhaustive 


corporate 


satisfaction at some future time, certificates of designa 
tion by business trusts and joint stock associations, in- 
stallment land contracts, the recording of land contracts. 
sexual crimes, homicide, discharge of sureties, and vari 
ous problems arising out of the administration of th 
assets of decedents’ estates 

The Judicial Council presents very 
tistical tables of the usual type relating to the busines 
done by the courts of the st: 


1 
complete sta 


ite, and recommendations 
with supporting studies dealing with the waiver of 
juries in criminal non-capital cases, emergency assign 
ments of judges to other courts, abolition of struck and 
special juries, simplification of certiorari, mandamus 
and prohibition, pre-trial procedure, permitting com 
ment on the failure of a defendant to testify in a criminal 


case, service of by registered mail, the 


proce $s 


SC ype 


and form of the record on appeal, and costs in civil 
actions. 

While some of these studies ar largely confined 
to New York authorities, many of them cover a wide 
range, include excerpts or summaries of statutes from 
the various states, and are well documented with refer- 
ences to textbooks and recent articles in legal reviews 
Published studies of this kind would be of great value 
if they 
usually 


index 


in other states where similar problems exist 
were more readily accessible. But they are 
difficult to locate eral 

of such material to be found in the libraries of courts, 
One ol 


because there is no £e1 





bar associations, law schools and law offices 
the pressing needs of the day is a current descriptive 
list or digest of material of this type appearing in the 
judicial councils, bar 
tees and which will 
to find as law articles and judicial decision 

In default of an adequate digest the influence of sucl 
studies in other jurisdictions will be greatly restricted 
and thers 
cation of research efforts. 


reports of commissions, 
other 


make them as @asy 


be «lies, 


review 


will be a vast amount of unnecessary dupli 
EDSON R S ER 4 


School, 


Law 


University of Michigan 


A History of American Political g } 
the Civil War to the World War, by Edward R. Lewi 


1937. New York: The Macmillan Compat ch 
pages. 

In this volume, which is literall mn p< ne t 
lawyers, as to educators and th wughtful citizens get 
erally, the author studies the whole stream of our po 
litical thought for the period 1865-1917 Necessaril 
some of the questions dealt with receive less elaborat« 
treatment than others, but in no instances the dis 


vague or too general. Among the topics con 
sidered are the so-called Civil-War ami Iments of the 


federal constitution ; their development in actual litiga 


cussion 


tion; the control of legislation and executive policy | 
the judiciary—a very “burning” issu ist now—th« 
Reconstruction measures ; the legal tender nd income 


tax cases; the granger laws and the Populist at 


proposals ; the Progressive movement ( 
ian New Freedom program, and, finally, the impact 
of Henry Georgeism, Socialism and the American, va 


riety of Syndicalism 
the I. W. W 

Mr. Lewis is eminently fair and reasonable in his 
estimates and conclusions. 
briefly, after a careful study of the arguments for and 


as represented by Haywood and 


He renders judgment rathe 


against a measure or a proposal. He notes, naturall 
the tendency of partisans and political campaigners t 
exaggerate, to point with alarm or, on the other hand 
to promise millennial results. The truth is, politica 
debates are seldom genuinely educational Heat ob 
structs the passage of light. The debaters are too 
gry or too prejudiced to do justice to any view the 
dislike And, in addition, too many the debate1 
are politicians and office-seekers wit axe to grind 
or direct pecuniary stakes in the issu pol 1c} 
the voters are to render decisions 

What nonsense, for example, wa lulged in, o1 
both sides, in the long contest over the woman suf 


! " : . 
perience in con 


What is the verdict of e 
nection with the referendum, prohibition 


frage issue 
or the repeal 
' utilitie 


commission government 


of prohibition 











CURRENT LEGAL LITERATURE 33 





field, the direct 
and the like? 
It has been said 


election of senators, the direct primary, 


that what history teaches is that 
history teaches us nothing. There is much truth in 
this. Human pa and human interests are 
powerful to be seriously curbed by alleged lessons from 
the past—lessons, moreover, which admit of different 
interpretations. Still, there are times when bias is 
relatively silent and the mind is open and receptive. 
There are elements in a nation which seek the truth 
and cherish it. It would be foolish to despair utterly 
of the role of reason in national and international af- 
fairs, not continuous and 
steady. 

Mr. Lewis has written a book of real value and im 
portance. It is philosophical, tolerant, exceedingly well 
documented, and highly instructive. Objection will be 
taken to some of his observations or conclusions. The 
Marxian Socialists will not relish his treatment of their 
dogmas and claims. The assailants of the United States 
Supreme Court will take exception to his calm and 
moderate summing up of the discussion of the Judicial 
Veto, or of the Theodore Roosevelt suggestion, nearly 
a generation ago, of a popular review of decisions in 
State Police-power \ majority of his readers, 
however, will find him a detached, sagacious and 
reliable historian and thinker. And they will be grate 
ful for int of information he presents and the 
clear, interesting and spirited style in which that in 
formation is conveyed 


too 


ssions 


even though progress is 


cases. 


sate, 


the amor 


Victor S. YARROS 
Chicag 


4 


Machine Poll Chicago Model. Harold F. Gos 
1937. Chicago: The University of Chicago Press 
2790 


nell 
Pp 
student of government 
realistic and practical in his 
valuable and much-needed 
knowledge of machine and spoils 


This book by a scientific 
thoroughly 


ie thods Ss a 


who is also 
approach and 
contribution to out 
politics, of the sources of machine power, and the op- 
portunities now open to friends of good government 
in their long and too often unsuccessful efforts to un- 
dermine and defeat the forces of corruption and evil. 


Chicago is a typical American cosmopolitan com- 
munity. Findings for Chicago are substantially ap- 
plicable to many other, similar communities in the 
country, whether larger or smaller than the western 


metropolis. 

The question put and answered by Prof. Gosnell 
is briefly this: What has happened in Chicago, polit- 
ically, in the seven years of the depression which else- 

kt have precipitated drastic or im 
portant changes? Have our politicians learned any- 
thing, forgotten anything, taken certain lessons to heart, 
or have they simply reduced the scale of their opera- 
of the urgent demand for economy in 
Has federal co-operation given them 


own to 


where is 


tions by reaso1 
government : 


new ideas and new modes of organization? If not, 
must the attitude of the high-minded citizen be de 
leatist 


a — €am 
unduly 
politics and ut 
of our party 


Prof. Gosnell are not 
but he does not despair of urban 
ban democracy. True, the character 
system has remained basically the same, 
despite overwhelming Republican losses and unprece- 
dented Democrati 


fessional politician 


lusions reached by 


( ptiimisti i 


Fe w of out hosses and pro 


gains 


are new-dealers, and all they want 


from the federal government is spoils—grants, loans, 
jobs. 

Was Thomas Jefferson right, then, in his gloomy 
views of urban democracy? Is there no hope of prog 
ress in urban politics? Prof. Gosnell believes that there 
is hope. He writes: 

“In the past seventy-five years or so, the ma 
chine voters have been recruited for the most part 
from the ranks of the unadjusted foreign-born groups, 
the unassimilated immigrants from the rural areas, the 
transient workers, and other such elements. The 
sinews of campaign warfare came from the robber 
barons of American industry, particularly the real 
estate and utility magnates.” 

But immigration has been cut off, the birth-rate 
in the lower-income groups is declining, labor is o1 
ganizing millions of the unskilled, utilities are being 
regulated more effectively, campaign contributions are 
watched, and civic training is improving—albeit slowly. 

We must all work for the merit system, for the 
control of monopoly, for the elimination of grand lat 
ceny from big business, for better mass education, and 
for cleaner elections. Democracy need not fail in our 
urban centers. City and county governments can be 
reconstructed, and party leadership elevated and ren 
dered attractive to disinterested and faithful men and 
women 

Victor S. YARROS 

Chicago. 


The Delaware Corporation. By Russell Carpen 
ter Larcom. 1937. Baltimore: The Johns Hopkins 
Pp. vii, 199. 

This book is disappointing. High hopes are raised 
by the announcement of a study of the Delaware cor 
poration, written by a professor of economics and 
published by The Johns Hopkins Press under a grant 
from the Lessing Rosenthal Fund for Economic Re 
search. But five of the seven chapters contain merely 
a very brief, loosely organized, and largely uncritical 
discussion of important topics of corporation law as 
illustrated in statutes and decisions relating to Dela 
ware corporations. There is neither the exciting style 
nor the acuteness which characterized Berle and Means, 
The Modern Corporation and Private Property, al 
though Mr. Larcom has much the same point of view. 
One example will suffice. Dealing with changes in 
the rights of shareholders by charter amendment, Mr. 
Larcom observes that such changes have been of three 
kinds: “changes in preferences, in specific rights, and 
changes in vested or property rights.” Corporation 
lawyers have long known how to manipulate these 
categories with a straight face; but one would expect 
an economist to add either illumination or critical ap 
praisal of the adequacy of such classifications. M1 
Larcom has made no serious attempt in this direction 
and his book is thus of slight value to either the lawyer 
or the student of society. The first chapter presents a 
brief but interesting sketch of the history of Delaware 
corporation statutes; the last deals statistically with 
the extent of the practice of Delaware incorporation 
and with its effect upon the public finance of the state 

Wiper G. Katz 


Press. 


University of Chicago 


The Sources of Modern International Law, by 
George A. Finch. Foreword by James Brown Scott 








1937. Washington, D. C.: The Carnegie Endowment 
for International Peace. Pp. VII, 124. 

Few questions of international law have been the 
subject of more unsatisfactory writing than the sources 
of that law. This has been due in large part to the 
lack of a precise and generally accepted terminology, 
as a result of which “sources” are often confused with 
“origins,” “bases,” “repositories,” “factors 
which have contributed to the growth of international 
law,” etc. Mr. Finch in these lectures, delivered at 
Ann Arbor and (in French) at the Hague Academy 
of International Law, has endeavored to avoid this con 
fusion by distinguishing sources in the true sense of 
the term from other things which are not really sources 
but which have frequently been treated as if they were 
After a brief examination of the principal factors and 
events which have accelerated the development of in 
ternational law lh turn its sources: the 
law of nature, the writings of publicists and scholars 
custom, treaties and conventions and the decisions of 
courts and tribunals, both national and international. 
He pays a just tribute to the great influence exerted 
by the law of nature upon the development of inter 
national law before the triumph of positivism and shows 
that some of its most universally accepted rules had 
their origin in what mediaeval civilians regarded as 
natural law. In his discussion of text writers as sources 
Mr. Finch, for some 


“causes,” 


considers i1 


reason, limits himself to modern 
authors, beginning with G. F. de Martens (1756-1821) 
and ending with Oppenheim (1858-1919). In his 
evaluation of custom as a source he very properly points 
out that it is a mistake to endeavor to draw too sharply 
the line and treaties 
since treaties are declaratory of the exist 
ing customary law 
Considering treaties 


of demarcation between custom 


often merely 
the most im 
portant source of international law, he reminds us that 
it is only within recent times that this has come to 
be the case. Adverting to awards and decisions of in 
ternational tribunals as one of the most important con 
temporary sources of international law he calls atten 
tion to the fact that it is only since the beginning of 
the twentieth century that the collection and publica 
tion of these decisions has made available for the pro 
fession this body of important source material 

It may be true as Mr. Finch modestly asserts that 
in this study he has only “scratched the surface” but 
it can be said that within the scope of his task he has 
made a useful contribution to the literature of interna 
tional law. 


as being today 


[AMES W 


GARNER 


University of Illinois 


The Records of the Federal Convention of 1787 
idited by Max Farrand. Revised edition, 4 vols. 1937 
New Haven: Yale University Press. Pp. Vol. 1-606: 
Vol. I1-667; Vol. ITI-630; Vol. [V-230 


The reappearance of this, the most definitive edi- 
tion of the records of the convention of 1787 which 
has long been out of print, is a welcome and important 
contribution to the sesquicentennial of the constitution 
It has been enriched by the addition of considerabk 
new material and many corrections and minor altera 
tions of phraseology which make it an even 
curate reproduction of the 
The fourth volume, which is added to the original 

in this edition, contains some eighty pages of 


more ac 
original documents 


three 
new materials or alternate readings of materials already 
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included which have come to light with the opening oi 
new archives or with further research in the standard 
documentary collections. Dr. Farrand points out that 
the two most important series of notes and documents 
newly discovered, found among the papers of John 
Lansing, Jr., of New York, and Charles Cotesworth 
Pinckney of South Carolina, are not yet available for 
publication. Until they are, a general re-editing of the 
day-to-day records of the convention would add little 
of importance. In the meantime, scholars and students 
of our constitutional history will welcome the appear- 
ance of this new edition with the supplementary mate- 
rials here made available 


x 
The Probleim of Peaceful Change n the Pacific, 
by Henry F. Angus. 1937. London and New York 
Oxford University Press. Pp. vii, 193. 


The Institute of Pacific Relations is 
1 
i, 


doing pionee1 
work in exploring the economic, social, and political 
problems of the countries on the Pacific Rim. Its 
technique of individual research by the ablest students 
in the different countries of a given problem and of 
collaboration and round table discussion among them 
in the final stages of drafting their reports and present 
ing their data insures the impartiality and substantial 
authority of their findings. This volume summarizes 
the work of the Institute since its foundation in 1925 
lhe wide range of the questions analyzed by its men 

and the experts is indicated by the variety of 
topics considered. They run all the way from imme 

diately controversial issues, such as the Japanese protest 
against Chinese boycotts and Chinese demands for 
tariff autonomy and the abolition of exterritoriality, to 


bers 


the longer-range studies of such problems as land util 
ization and industrialization in the Pacific countries, 
trade and tariff policies, and differential standards of 
living. Here, in less than two hundred pages, is a 
veritable spectrum of the issues confronting the nations 
facing the Pacific, and a conspectus of the available 
information about them and of varying national attitudes 
toward them. It is a convenient introduction to a study 
of one of the most significant 
the international relations of today and tomorrow 
oa 


regions of tension in 


The ba gal Status of Aliens in Pacif Countries 
Kdited by Norman MacKenzie. 1937. New York 
Oxford University Press. Pp. xii, 374 : 


This cooperative study of the law and practice con 
cerning immigration, naturalization and deportation of 
aliens and their legal rights and disabilities covers the 
eleven countries on the Pacific Rim, with the excep 
tion of the Latin American States. Initiated by the 
Institute of Pacific Relations, it includes specialized 
studies on the law relating to aliens by leading members 
of the bar and other experts in each of the countries 
covered. For the United States, the chapter is con 
tributed by Professor Joseph P. Chamberlain. Strictly 
factual and objective, the volume provides the most 
important source at present available on the legal and 
administrative aspects of the treatment of aliens in 
Australia, Canada, China, Indo-China, the Pacific de 
pendencies of Great Britain, Japan, the Netherlands In 
dies, New Zealand, the Philippine Islands, Russia, and 
the United The full citations to the statutes 
and cases of the different jurisdictions make this study 
of special interest to the lawyer. In a brief but illum 
inating introduction, Professor Norman MacKenzie of 
[oronto University indicates some of the perplexing 


States. 
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conflicts of law and policy in this still highly-charged 
area of international relations. 

International Legislation, by Torsten Gihl. 1937. 
New York, London, and Toronto: Oxford University 
Press. Pp. 158. 

This essay by a distinguished international law- 
yer is one of the most significant contributions which 
has yet appeared in English to a field becoming steadily 
more important to the development of peaceful proce- 
dures of international change. It is a commonplace that 
international society lacks the primary machinery of 
a legislature for the continuous modification of statutory 
law to conform to changing conditions. International 
treaties—the most general type of legislation in the 
international field—suffer from their comparative rigid- 
ity. Various doctrines such as pacta sunt servanda 
and rebus sic stantibus have been elaborated to define 
the interpretation of treaties in the light of changing 
conditions. But they are at best only inferential rules 
which provide incidental escape from intolerable dilem 
mas, or criteria for the maintenance of the status quo. 
They suffer further from the as yet very inadequately 
defined distinction between legal and political disputes. 
The result is that in fact judicial tribunals perform 
what is in reality a legislative function—the interpreta- 
tion of words (or their modification) to fit the actual 
ities of a contentious situation. 

It is to an analysis of this dilemma that the author 
devotes these interesting pages. He is a positivist and 
rejects the conception outlined above of what inter 
national tribunals are actually about when they give, 
for instance, a judgment ex aequo et bono. He asserts 
the proposition, which he buttresses with an elaborate 
and cogent argument, that the business of legislation is 
essentially a matter of state action consciously under- 
taken for the purpose of creating new rules of inter- 
national law. Until such changes have taken place he 
considers that equitable judgments by international 
courts are likely to do more harm than good because 
they are apt to reflect the political interest of the 
stronger party. His analysis runs counter to contem 
porary ideas of the naturalist school represented by such 
writers as Lauterpacht, but it is an analysis which can 
not be neglected or ignored in the search for a sounde1 
basis of respect for rules of international law as guiding 
principles of interstate action 


Amherst College PHILLIPS BRADLEY 


The Settlement of Canadian-American Disputes, 
by P. E. Corbett. 1937. New Haven: Yale University 
Press. Pp. 134. 

This book, by the dean of the faculty of law of 
McGill University, is a history of the settlement of 
the disputes which have arisen between the United 
States and Great Britain and Canada beginning with 
the Treaty of Paris, 1783: The author does not fol 
low the chronological order of these settlements but 
arranges them according to subject matter. The head- 
ings chosen by him are: 1. Settlement of the bound 
aries: 2. Fisheries: 3. Inland water ways: 4. Miscel 
laneous claims. Under the title “Boundaries.” he de 
scribes the controversies and settlements affecting the 
boundary between the United States and Canada be 
ginning with the St. Croix River Dispute arising in 
1789 and ending with the Alaska Boundary, 1903 
With reference to “Fisheries,” he gives a history of 
all the controversies relating to the vexed question of 
fisheries beginning with the Bay of Fundy, 1856 and 
ending with the Bering Sea Fur-Seal Arbitration of 


1893. The chapter on “Inland Water Ways” has to 
do with the events which led up to the appointment of 
the International Joint Commission, for the regulation 
of boundary waters. The chapter on “Miscellaneous 
Claims” has to do with the settlement of the various 
controversies which have arisen between the two coun- 
tries, which are not included under the preceding head- 
ings. There is also an account of the disputes which 
arose in connection with the Prohibition Amendment. 
including the famous case of the “I’m Alone.” 

The author then enumerates some of the contribu- 
tions to International law and Procedure resulting from 
the Canadian-American arbitrations. 

A most interesting part of the book is the descrip- 
tion of the existing machinery of settlement between 
the two countries. The author points out that the 
Hague convention of 1899, and the revising conven- 
tion of 1907 to which Great Britain and the Domin- 
ions are not parties, merely provide an organization 
which can be used if States decide to arbitrate, and 
that the general arbitration treaty of 1908 came to an 
end through failure of renewal in 1928. Again the com 
pulsory jurdisdiction of the International Joint Com 
mission is restricted to diversion, obstruction, and new 
uses of boundary waters, whose function of investiga- 
tion extends only to questions arising along the com 
mon frontier. The Bryan Treaty of 1914 prohibits 
war over any dispute before investigation by a perma 
nent international commission has been completed, but 
leaves the parties free to take what action they please 
when that commission has submitted its report. The 
Pact of Paris, he asserts, is stultified by reservations 
which except areas of special interest and embody an 
illimitable concept of self-defense. This leaves an un 
certain and rather unsatisfactory situation. To remedy 
this the author urges that a general arbitration treaty 
hetween the two countries should be enacted which 
would provide for the settlement of all disputes. 

The book is condensed and compact. It is not 
easy reading, but it is the best and most concise treat 
ment of this very important subject of which the writer 
knows. Natuan P. Avery 

Holyoke, Mass. 


/ndustrial Property Protection Throughout the 
Ilorld, by James L. Brown, Chief, Industrial Property 
Section, Division of Commercial Law, Bureau of For 
eign and Domestic Commerce, U. S. Department of 
Commerce. 1936. Washington: Government Print- 
ing Office. Pp. 184. 

Approximately the first half of the publication is 
devoted to a general discussion of the question of pro 
tection of industrial property, that is inventions, trade 
marks, copyrights, good will, etc., throughout the world, 
outlining the principal reasons why American manu 
facturers engaged in foreign trade should protect their 
industrial property outside of the United States. Many 
valuable suggestions are included regarding the man- 
ner of obtaining the desired protection. 

The second part of the publication summarizes the 
trade mark laws of the various countries which are 
most important from the standpoint of American for 
eign trade. 

The last portion of the book is devoted to a brief 
discussion of the international agreements relating to the 
protection of industrial property. The appendixes con 
tain the text of the various conventions on the sub- 
ject, to which the United States is a party. 

The publication is not intended for the attorney 
specializing in trade marks, unfair competition, patent 
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and design, and copyright law, to whom the author 
refers the reader for detailed information, but 
should be of considerable value to American business 
interests engaged in or contemplating foreign trade 
and to the attorney who is called upon to advise a client 
merely in a general manner regarding protection of in 
dustrial property territorial limits of the 


more 


bevond the 


United States. Bert M. KeEn1 
Cleveland. 
Cheque: Guia Bibliografica e Indice Legislativo, 


by Ignacio Winizky. 1936. University of Buenos 
Aires Faculty of Law and Social Sciences. Pp. 202. 

This volume is a bibliographical guide and notice 
of legislation in the various countries of the world on 
the subject of checks. The bibliography is divided into 
sections on general works, on the concept of the check, 
including its historical evolution, economic function and 
juridical nature, on the steps in the life of the check, 
a general section on special situations, including the 
results of robbery, loss and bankruptcy, and sections on 
different sorts of checks and the relation of the check 
with other branches of the law, notably the criminal 
law and taxes. This section of the work contains an 
extensive bibliography on the international regime of 
checks. 

The general bibliography is conveniently arranged, 
both under names of authors and under names of the 
countries. It covers a wide field and would be of use 


to a person who needed a bibliography on this spe 
cial subject. It includes not only books but many 
doctoral theses and articles from periodicals. The col 


lection of books contains many of a general characte1 
which refer to the use of the check, such as French 
treatises on commercial law and American books on 
the Federal Reserve System. It is not a serious crit 
icism to say that in attempting to provide so complete 
an instrument of research the compilers have not in 
cluded a number of in American periodicals 
and even some books on the subject. The number of 
titles collected and the care given to their arrangement 
are evidence enough of the diligence and skill of those 
who have prepared this bibliography. The titles of 
the various books are given in the language in which 
they are printed. The that both the 
english spelling and the translation might be improved. 

The work has been prepared under the auspices of 
the Section on Publications of the Seminario de Ciencias 
Juridicas y Sociales, which plans similar bibliographies 
on other subjects. JosepH P. CHAMBERLAIN 


Columbia University 


articles in 


reviewer notes 


Varriage and Divorce, by Leon R. Yankwicl 
los Angeles: Graphic Press. 1937. Pp. 97. 

Judge Yankwich has provided for his readers a 
brief discussion of the marriage and divorce law of 
California and its nearest neighbors, particularly Ne 
vada and Mexico. It is based largely upon his own 
personal experience and is therefore touched with bits 
of irony and humor as well as reflections on the diffi 
cult problem of the conflict of laws. The whole treat 
ment of this problem by Judge Yankwich illustrates 
clearly the constant need for a humanistic kind of states 
manship on the part of the courts in handling this grave 
crisis in the lives of human beings. Quite apart from 
the text, it should be added that this little volume is a 
model of fine printing and book-making. 

\rTHUR J. Topp 
Northwestern University 





Constitutional Law, by Hugh Evander Willis. 
1935. The Principia Press. Pp. viii, 1198. 

This work starts with the statement that the Con 
stitution of the United States is a codification of the 
British law and government and of colonial experience 
“with a new technique introduced by the Constitutional 
Convention, and with the whole transformed by the Su 
preme Court,” and that in its present structure it repre- 
sents six periods and seven outstanding doctrines, the 
periods being: 1. the Constitutional Convention pe- 
riod, to which the author assigns two doctrines, viz., 
the separation of powers into legislative, executive, and 
judicial branches, and the amendability of the Consti 
tution ; 2. the Bill of Rights period, to which the author 
assigns guarantee of due process as the doctrine 
3. the period of the Chief Justiceship of Marshall, to 
which the author assigns the doctrine of the dual form 
of government ; 4. the period of Justices Taney, Waite, 
and Miller, which the author says is characterized by 
fear of the ascendency of the States; 5 
Justices Field and Fuller, during which the author per- 
ceives the doctrine of extension of due process of law; 
6. the period of Justices Holmes and Brandeis, which 
the author says is characterized by the growth of the 
doctrine of the supremacy of the Supreme Court. 

The text abounds in very instructive 
lently portrayed treatises on various subjects familiar 
in constitutional law, and while the writer of this re 
view, who brings to his task the equipment only of th 
average practicing lawyer, has found it interesting and 
instructive, its reading has left the impression that its 
author was more concerned with disseminating his pri 
vate notions of government and of the Constitution than 
of making a reliable protrayal of what the Constitution, 
as it has been construed by the courts, really is; even, 
it would seem, to the extent of misinformation 
various fundamentals, among others, for example, th 
misleading assumption apparent ubiquitously in the 
work, that the amendatory power of the Constitution 
is in the People of the United States as a whol 

The author criticises the Supreme Court for its 
construction of due process, and by his lan 
make it appear that the Court had invented the term 
“due apparently overlooking quite that the 
term was not placed in the Constitution by the Court 
but was inserted by the framers of the Constitution 
and had to be construed by some one. The 
of the Supreme Court as applied in respect of this clause, 
the author contends, has tended to hamper social con 
trol, to create uncertainty in the law, to further the 
establishment of commissions, to over-emphasize prop 
erty, and to overburden itself with work 

Indeed, it seems not unfair to say that the work 
is principally dedicated to the propagation of the pat 
ticular type of socialistic dogma entertained by th 
author, for the author says that our President has not 
gone far enough with his theories ; 


the period of 


and excel 


as to 


e 


would 


uage 


pr ycess,”’ 


ad ctrine 


that social planning 
is necessary ; and by way of necessary social planning, 
the author suggests three things: 1. legislation pre 
venting concentration of wealth in the hands of a few; 
2. government ownership (apparently of everything), 
by which the author proposes to furnish employment ; 
and 3. the prevention of debts, to be accomplished in 


two ways,—by prohibiting ioans for non-productive 
purposes on the one hand, and on the other hand, by 
reducing the rate of interest to a point where it would 
be unprofitable to lend money. 

ELMER M. LEESMAN 


Chicago 
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\DMINISTRATIVE TRIBUNALS 
Shaping Judicial Review of Administrative Trib 
unals, Ral Hoyt, 16 North Carolina L. Rev. 1. 


D. ’37; Chapel Hill, N. C.) 
ie ago much was heard of a national 
urt. The address by Mr. Hoyt, who 
was a member of the 1 committee on administra- 
tive law of the American Bar Association during 
1936-37, expl what happened to that idea. The 
936-37 committee dropped the separate 


administrative 


speci 


proposal 


court idea in favor of legislation that would control 
many administrative activities of the national govern- 
ment by affording additional judicial and quasi-judicial 
relief. The address is short and clear and it also con- 
trasts judicial control over administrative activity in 
\Visconsin and North Carolina. What will the new 


committee on inistrative law do with the report of 


the preceding committee? The most important part 
of that re port was adopted by the House of Delegates 
by the clo 55 to 51 


BANKRUPTCY 


he New Frazier-Lemke Act: A Study, Z. N 
Diamond and Alfred Letzler, 37 Columbia L. Rev 
1092. (N. °37; New York City) 

(Aside from the brief consideration of the history 
of the new act, a reader will find what appears to be a 
thorough consideration of the questions that have arisen 
or are likely to arise inj the interpretation of the act. 
lhe readin ugh as is usual when the precise word 
ing of a statute is involved \ specialized knowledge 
of bankruptcy law, or a copy of the general bankruptcy 
act including the new act at hand for frequent reference 


“ essential to a 


probably will clear understanding of 


the article. By that time the reader may be in a posi 
tion to agres h the authors that the new act “is 
obviously not well drawn legislation” and that the suc 
cess ot the new act will depend upon the unknown 
quality of the administration that it will receive by 
conciliation ssioners and judges 
CONSTITUTIONAL LAW 
Separability and Separability Clauses in the Su 
preme Cou Robert L. Stern, 51 Harvard L. Rev. 76. 
N. °37: ( bridge, Mass 
Legisl: and legislative draftsmen should be 
lar! 1 +h; 


rested in this good but excessively long 


essay Che em has two aspects : (1) “situations 
in which some applications of the same language in a 
statute ( 1 and other applications invalid”; and 
2) statute ning particular language which is 
invalid but language which is constitutional. The 


mrst aspect produced divers« holdings in the 
Supreme Court but it is a matter of some satisfaction 
that “none statutes held totally void because of 


some of their possible applications con 
ity clause.”” Where statutes contained 
his clause, they have been held valid as far as they 
lied constitution. The second 


the invalidit 


tained a separabil 


under the 


aspect is less involved and the formal test has been that 
if only some language is unconstitutional the remainder 
of the statutory language can stand alone, if such a 
result would have been the legislative intention. But 
this leaves the court “free to decide each case the wa) 
it pleases without having its discretion fettered by any 
restraining doctrine.” Indeed the decisions on separa 
bility often appear to reflect the judicial attitude toward 
the merits of a particular statute rather than an objec 

tive application of the test. The prevalence of separa 
bility clauses in statutes without discrimination by 
legislators as to the effect of such clauses was followed 
by court interpretation that made the clauses largely 
meaningless. This calls for a legislative remedy and 
the one suggested is that a separability clause “should 
refer specifically to those sections, paragraphs and pro 
visions of an act or to those applications of it which 
the legislature really intended to stand alone.” 


CONSTITUTIONAL LAW 
Constitutional Interpretation—The Experience of 
Canada, W. Ivor Jennings, 51 Harvard |. Rev. | 
(N. °37; Cambridge, Mass. ) 


\ comprehensive consideration of the decisions 0 
the Board of the Judicial Committee of the Privy 
Council since 1874, which apply the British North 
\merica Act of 1867, discloses that the problem of 
balancing the powers of the Dominion and Provincial 
governments is similar to the problem in the United 
States of balancing the national and state governments 
Constitutional interpretation by the Board has not been 
a smooth, consistent pattern. It has been more like the 
ebb and flow of the tide and has depended upon various 
factors such as the accident of earlier interpretations, 
the course of political events in England, and the ad 
monitions derived from the rule of stare decisis. One 
striking result has been that the provision giving the 
Dominion power over “the regulation of trade and 
commerce” has come to mean nothing. Also, despite 
an apparent intention to the contrary, it has been held 
that there is a domain where Dominion and Provincial 
legislation may overlap, “in which case neither legisla 
tion will be ultra vires if the field is clear; and if the 
field is not clear, the Dominion legislation must pre 
vail.” Even the doctrine of a power in the Dominion 
to legislate for an emergency has been recognized 
Readers who are not familiar with the decisions prob 
ably will find this extensive article of thirty-nine pages 
rather difficult reading but one who is interested in 
comparative constitutional law should not neglect it 


MONEY AND BANKING 
The Law of the Dollar, Arthur Nussbaum, 37 
Columbia L. Rev. 1057. (N. ’37; New York City) 


This article, which will form a chapter in a book 
to be published, is an excellent survey in an attractive 
style. First, the legal history of the dollar is discussed 
and the legislative provisions from Continental davs to 
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1933 are set forth. Then appears an analysis of the 
legal aspects of the present under the sub-titles 
of devaluation and silver legislatior Next is a con 
sideration of the constituents of the American monetary 


7 
dollar 


system, to-wit: (1) the multifariousness, (2) the 
unifying process, and (3) silver certificates. Finally 
the author discusses the constitutional aspects of the 
American monetary system under these four topics: 
(1) coins and the constitution; (2) paper money and 


the negative power of Congress; (3) paper money and 
und (4) the indirect 
currency power of Congress. Here one finds a sum- 
mary of the Supreme Court decisions from McCulloch 
v. Maryland to but not including the Gold Clause 


( ‘ases 


the affirmative power of Congress ; 


Federal Class Actions, James Wm. Moore and 
Marcus Cohn, 32 Illinois | 37; Chi 
cago, Ill.) 


AcyV JIU/ (aN 


Rule 23 of the Proposed Rules of Civil Procedure 
for the District Courts of the United States is the basis 
of this article on class suits. First appears the history 
and then the | which are of 
three sorts: (1) the 2) hybrid class 
he spurious class suit \fter a discus 


suits 


class suit: | 


action and (3) t 
sion of the right of the plaintiff t dismiss or com 
promise a class suit, most members of the legal profes 


sion probably will be pleased to read 
“Rule 23 of the Proposed Rules doe 
actions in a novel mannet It 
restate the better practice of the 
ularly federal cases, ve dea 
ject, in the light of the history and 
the equity courts. R 
the Rule 
practitioner.” 


the conclusio1 


not deal with class 
merely attempts t 
parti 
It with the 
long tradition of 
ly construed and applied, 
the court and the 


decided cases, 
| 


sub 


ij 


should pr 


Legislation in Restraint of Trade, George B 
Clothier, 12 Temple L. Quar. 3. (N. ’37; Philadel- 
phia, Pa.) 

Despite some repetition, a valuable review of two 
important legislative developments is presented. The 


imonly known as 
been passed by Congress and 
lhey constitute the legis- 


answer to the decision of the U. S. Supreme 


resale price maintenance statutes, cot 
“fair trade laws,” have 
by “more than forty states.” 


lative 


Court in the Dr. Miles Medical Company case that a 
contract in interstate commerce for the maintenance 
of a minimum retail price violated the Sherman Act 
The attack upon the fair trade laws because of due proc 
ess has failed and the chief economic justification for 
them is to restrict chain stores which 

one neighborhood and absorb the loss elsewhere, with 
consequent damage to the independent retailer. The 
second development is the Robinson-Patman Act which 
was passed “to put teeth in the existing price discrimi 
nation provision of the Clayton Anti-Trust Act.” The 
act was poorly drafted and much will depend upon its 
interpretation and upon its administration by the Fed 
eral Trade Commission. Both legislative developments 
tend toward price stabilization and dis 
cutting. ‘The emphasis lually 
ferred from free competition to fair competition 
the survival of the 
ciple, in 


reduce prices in 


jurage price 


has been Ta 


trans 

and 
fittest is becoming a discarded prin 
business law as elsewhere.”’ 


TRADE REGULATIO?} 

Should the Antitrust Laws Be Revised? Robert H 
Jackson, 71 United States L. Rev. 575 O. °3; 
York City.) 

The assistant attorney general in his short address 
presents a ringing challenge to the American 
Forty experience with statutes 
combinations in restraint of trade has left us 


years of 


reasonably predictable standards even though som 
good has been accomplished by anti-trust suits. Yet 
the choice is whether we shall have regulation by com 


petition as contemplated by our anti-trust laws or the 
only probable alternative, more governmental control 
The latter is made more probable by the dec 
competition in certain industries where « 
States is unable to secure competitive bid 
who complain about public economic planning indulge 
freely in private economic planning and have brought 
about rigid prices. This latter group made 
the worst showing in the depression in the decline of 
their pay rolls 


Ine Ol 


J 
] 
ven the United 





s, some 


' 
generally 


Then, even though the 
of the ownership and control of industry is fatal to 


i iy 


concentration 


competitive economy, the courts have said blandly ‘size 
is no offense.’ Meanwhile the concentration has 
reached a very high point. Revision our antitrust 


law is thus suggested but no flawless plan is in sight. 
“and no plan that I can forsee will be able to avdid an 
activity and control in out 


increase in governmental 


economic life.” 


Leading Articles in Current Legal Periodicals 


Air Law Review, New York City )—Obser- 
vations on Comparative Air Law, Howard S. LeRoy; The 
Uniform State Aeronautical Code, Warren Jefferson Davis 
Cities on the Air, Seymour N. Siegel, Air Transport Pro 


tection, Linus R. Fike 

Boston Unversity Law Review, November (Boston, 
Mass. )—The Proof of Claims in a National Bank Receiv- 
ership, George B. Rowlings; Petrazhitskii—Science of 


Barb; The 


Legal Policy and Theory of Law, Hugh W. 
1 -Beneficiary, Cole 


Right of the Insured to Revoke a Trustee 


man Silbert 


California Law Review, November (Berkeley, Cal.)— 
Is Hugo L. Black a Supreme Court Justice de Jure? by 
D. O. McGovney; When Is It Vacant? by E. W. Camp 
State Power to Prohibit Interstate Commerce, by J. A. ¢ 
Grant; Amendments to California Corporation Laws 
(1937); Readjusting Stock Structure, by G. L. Sterling, 
Jr.; Conflict of Laws and Constitutional Law Respect 
to Intangibles, by W. M. Simmons 


Bar review, November ( (/ttawa 
Hon. Mr. Justice McDot 


(9 Iden 


Canadian 
The Inns of Court, by 
Literal Canon and the 


Rule, bv Professor FE, Rus 
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sell Hopkins; Court Decisions Concerning the Farmers’ 
Creditors Arrangement Act, by G. W. Forbes, K. C.; 
Legal Aid in the United States, by Alan O. Gibbons; 
Marginal Notes, by Charles Morse, K. C. 


University of Chicago Law Review, December (Chi- 
cago, Ill.) —Bankruptcy and Reorganization: A Survey of 
Changes, Edward H. Levi and James Wm. Moore; The 
3ackground of the Revenue Act of 1937, Randolph E. Paul. 


University of Cincinnati Law Review, November (Cin- 
cinnati, Ohio)—Questions Raised by the Report of the Ad- 
visory Committee on Rules of Civil Procedure for the 
District Courts of the United States, Gustavus Ohlinger ; 
Government Commercial Corporations, Harvey Pinney. 


Columbia Law Review, November (New York City) 
—The Law of the Dollar, Arthur Nussbaum; The New 
Frazier-Lemke Act: A Study, Z. N. Diamond and Alfred 
Letzler. 


Columbia Law Review, December (New York City)— 
A Rationale of the Law of Homicide II, Jerome Michael 
and Herbert Wechsler; Irrevocable Credits in Interna- 
tional Commerce: Their Legal Effects, Philip W. Thayer. 


Cornell Law Quarterly, December (Ithaca, N. Y.)— 
Taxing and Spending: The Loaded Dice of a Federal 
Economy, Harold Gill Reuschlein and Albert B. Spector; 
A General View of the Income Tax, Irving Fisher; The 
Excise Tax as a Regulatory Device, Ray A. Brown; The 
Federal Corporate Surplus Tax, Randolph E. Paul; Taxa- 
tion Under the Federal Social Security Act: Constitutional 
and Regulatory Aspects, Lester B. Orfield; Social Control 
Through Taxation of Estates and Trusts, Percy W. Phil- 
lips; Control of National Agricultural Production and Con- 
sumption Through Taxation, Elbert P. Tuttle; Conflicts 
3etween Federal Regulation Through Taxation and the 
States, F. D. G. Ribble; State Jurisdiction to Tax Intan- 
gibles, Edward S. Stimson; The State Corporate Tax as 
a Means of Regulation, George Vaughan. 


Journal of Criminal Law and Criminology including 
the American Journal of Police Science, November-Decem- 
ber (Chicago, Ill.)—Dostoevsky’s “Raskolnikov,” Paul 
Chatham Squires; Research Bulletin, Thorsten Sellin and 
J. P. Shalloo; Third Degree Practices, Herman C. Beyle 
and Spencer Parratt; Noiseless Rackets, Daniel J. Gillin; 
Reformers Why Not?, John Landesco; Fingerprint For- 
gery,” William W. Harper; Bombs and Explosions, C. W. 
Muehlberger. 


The Georgetown Law Journal, November (Washing- 
ton, D, C.)—Legal Maxims, and Their Use in Statutory 
Interpretations, Ward E. Lattin; Testamentary Construc- 
tion: The Psychological Approach, Edmond N. Cahn; 
Legal Aid in Civil Cases, George Scott Stewart, Jr., and 
Robert D. Abrahams; The Law Revision Commission of 
the State of New York, John W. MacDonald. 


George Washington Law Review, November (Harris- 
burg, Pa.)—Federal Regulation of Collective Bargaining, 
by Earl G. Latham; An Analysis of the Standard of Public 
Interest, Convenience and Necessity as Defined by the Fed- 
eral Communications Commission in Radio Decisions, by 
Maurice M. Jansky. Constitutional Objections to the Ap- 
pointment of a Member of a Legislature to Judicial Office. 


Harvard Law Review, November (Cambridge, Mass.) 
—Constitutional Interpretation—The Experience of Can- 
ada, W. Ivor Jennings; Ascertainment of “Earnings or 
Profits” for the Purpose of Determining Taxability of Cor- 
porate Distributions, Randolph E. Paul; Separability and 
Separability Clauses in the Supreme Court, Robert L. 
Stern. 


Harvard Law Review, December (Cambridge, Mass.) 
—Law Making by Private Groups, Louis L. Jaffe: Class 
Gifts to Others than to “Heirs” or “Next of Kin’—In- 
crease in the Class Membership, A. James Casner; Re- 
statement of Restitution, A Review, Lord Wright. 


Illinois Law Review, November (Chicago, Ill.)—The 
Mechanism of Fact-Discovery: A Study in Comparative 


Civil Procedure, Robert Wyness Millar; Why Pay Ali- 
mony? John S. Bradway; Federal Class Actions, James 
Wm. Moore and Marcus Cohn. 


lowa Law Review, November (lowa City, Ia.)— 
Alienability and Perpetuities 11, by Percy Bordwell; De- 
finitive Standards in Federal Obscenity Legislation, by 
Charles B. Nutting; The Common Law of Legislation, by 
Frank R. Horack. 


Kentucky Law Journal, November (Lexington, Ky.)— 
The Corporate Trustee Froblem, Albert K. Jones; Statutes 
of Limitation and the Ex Post Facto Clauses, Forrest R. 
Black; Homicide in Resisting Arrest, A. W. G. Kean. 


Law and Contemporary Problems, October (Durham, 
N. C.)—Farm Tenancy Distribution and Trends in the 
United States, Howard A. Turner; The Bankhead-Jones 
Farm Tenant Act, James G. Maddox; Settlement and Un- 
settlement in the Kesettlement Administration Program, 
Clarence A. Wiley; The Development of the Rural Keha- 
bilitation Loan Program, Monroe Oppenheimer; Govern- 
mental Farm Credit and Tenancy, William G. Murray; 
Regulations of Farm Landlord Tenant Relationships, Al- 
bert H. Cotton; A Note on the Legal Status of Share- 
Tenants and Share-Croppers in the South, A. B. Book; 
Taxation in Aid of Farm Security, Russell J. Hinckley 
and John J. Haggerty; The Status of Agricultural Labor, 
William T. Ham. 


Law Quarterly Review, July (Toronto, Canada)— 
Savigny and the Hostorical School of Law, Hermann Kan- 
torowicz; Fraudulent Representation, Patrick Devlin; The 
History of the Criminal Liability of Children, A. W. G. 
Kean; The Law of Property Act, s. 131: Shelley’s Case— 
Limitation to ‘A and His Heirs,’ F. E. Farrar; Man- 
slaughter and Dangerous Driving, Patrick Dean; Trial 
by Jury in Modern Continental Criminal Law, Hermann 
Mannheim. 


Marquette Law Review, December (Milwaukee, Wisc.) 
—Comments on the 1936 Surtax on Undistributed Cor- 
porate Earnings, Herman M. Knoeller; An Assignment of 
Accounts Receivable as a Security Device, Vernon X. 
Miller; The Administration of Justice as Affected by In- 
security of Tenure of Judicial and Administrative Officers, 
Charles A. Riedl. 


Michigan Law Review, December (Ann Arbor, Mich.) 
—The Power to Carry on the Business of a Decedent, 
Harry Adelman; The Theory and Practice of Pre-Trial 
Procedure, Edson R. Sunderland; Damage as Requisite 
to Rescission for Misrepresentation, II, Glenn A. McCleary. 


Minnesota Law Review, December (Minneapolis, 
Minn.)—The Wagner Labor Act Cases, by Jacob Geffs 
and William M. Hipburn; Class Suits and the Federal 
Rules, by Hiram H. Lesar; Nebraska’s New Legislature, 
by Lane W. Lancaster. 


Missouri Law Review, November (Columbia, Mo.)— 
The Work of the Missouri Supreme Court for 1936: Ad- 
ministrative Law, by H. L. Lisle; Appellate Procedure, 
by Thomas E. Atkinson; Banking and Negotiable Instru- 
ments, by Lawrence R. Brown; Constitutional Law, by 
Solbert M. Wasserstrom; Criminal Law, by Franklin E. 
Reagan; Evidence, by William H. Becker, Jr.; Public 
Utilities, by Frank E. Atwood; Taxation, by J. W. Mc- 
Affee; Torts, by Glenn McCleary; Trusts, by W. L. Nel- 
son, Jr.; Wills and Administration, by Thomas E. Atkin- 
son; Workmen’s Compensation, by James A. Potter. 


Nebraska Law Bulletin, November (Lincoln, Neb.)— 
Bar Integration Comes to Nebraska, Henry H. Foster and 
John I. Munson; The Nebraska Unemployment Compen- 
sation Law, Lester B. Orfield: The Extent of Federal 
Jurisdiction Over Wild Life, Matthias N. Orfield; Re- 
forming the Supreme Court, Edward F. Carter; The Chal- 
lenge to Constitutional Government, Robert W. DeVoe. 


North Carolina Law Review, December (Chapel Hill, 
N. C.)—Shaping Judicial Review of Administrative Tri- 
bunals, Ralph M. Hoyt; Why a “Burden of Going For- 
ward”? D. W. Markham. 








FRANK BILLINGS KELLOGG, 1856-1937 


( lhe l:ditor asked VW silas H. Strawn to 
write the following memorial. Mr. Strawn was an inti- 


mate friend of Mr. Kellogg for more than thirty years.) 


RANK BILLINGS KELLOGG was born at Pots- 

dam, New York, December 22, 1856, and died at 

his home in St. Paul, Minnesota, December 21, 
1937, the evening before his 81st birthday. 

Kor more than half a century as a leader of the 
Bar, President of the American Bar Association, United 
States Senator, Ambassador to the Court of St. James, 
Secretary of State, author of the Kellogg-Briand Peace 
Pact, Judge of the Permanent Court of International 
Justice and a member of several Diplomatic Commis 
sions, he was a prominent actor in making the history 
of his time. 

His unusual intelligence, tireless industry, insatia- 
ble ambition and splendid courage, first were mani- 
fested when, at the age of 9, in 1865, he traveled with 
his family sometimes by wagon, sometimes by water, 
sometimes by rail and sometimes on foot from Potsdam, 
New York, to that far-off frontier farm near Elgin in 
Olmstead County, Minnesota. 

He experienced all of the hardships and depriva- 
tions of a poor farmer’s son in those pioneer surround 
ings. His educational opportunities were very limited, 
but he availed himself of such as there were and sup- 
plemented what he learned in school by assiduous read- 
ing and study, which resulted in his ultimately being 
recognized as a man of liberal education and versatile 
attainments. 

While he frequently referred to his lack of what 
he called ‘a proper education,” he differed from some 
self-made men in that he did not worship his maker, 
and never depreciated college and law school training 
Evidences of his life study and research are his splen 
did private and professional libraries. 

He was given honorary degrees by fifteen univer 
sities and colleges, including McGill at Montreal and 
Oxford in England. He was an Honorary Bencher 
of the Middle Temple in London, was decorated with 
the Grand Cross Legion of Honor in France, awarded 
the Nobel Peace Prize in 1929, made a member of the 
Order of Olive Branch in Argentina in 1930, given the 
Gold Medal of the National Institute of Social Science, 
and was the recipient of the Cardinal Newman Award 
of the Newman Foundation of the University of Illi- 
nois. His latest decoration was that of the White Grand 
Cordon of the Order of Jade, China, in 1936. 

For 1 made liberal contributions 
to Carleton College, the largest of which was a half 
million dollars. 

He was admitted to the of Minnesota at the 
age of 21 and practiced in his home county with in- 
creasing success until, having demonstrated unusual 
ability in important litigation, at the age of 30, in 1887, 
he was invited to become a member of a leading St. 
Paul law firm, Davis, Kellogg and Severance. He had 
come a long way over rough going. 

Senator Davis, the senior member of the firm, had 
been elected to the United States Senate in 1886, thus 
the responsibility of carrying on and building up a rap 


several years he 


Sal 


idly developing law practice was that of Mr. Kellogg 
and Mr. Severance. Among their early clients were 
the Duluth and Iron Range Railroad Corporation and 
the Minnesota Iron Company. Mr. Kellogg’s connec 
tion with the iron and steel industry continued through 
out his career, except when he was in public office. As 
a lawyer he frequently appeared for the United States 
Steel Corporation and its subsidiaries 

Shortly after Theodore became 
dent he announced a program “to subordinate | 
porations to the public welfare and shackle 


Presi 


12 


Roosevelt 
col 


cunning 


and fraud exactly as centuries before government had 
interfered to shackle the physical force which doe 
wrong by violence.”’ 

Although Mr. Kellogg was counsel for vast cot 


porate interests, he was drafted by President Roosevelt 
to prosecute some of the alleged violators of the She 
man Act. The first case was against the General Pape 


Company, which resulted in victory for the government. 


Next came the Union Pacific case, conducted for the 
government by Messrs. Kellogg and Severance, with 


their associate counsel. The trial court beat them but 
the Supreme Court held that the control exercised by 


the Union Pacific over the Southern Pacific was illegal 


hen followed the Standard Oil case, in which Mr. 
Kellogg was associated with Mr. C. B. Morrison, for 
mer United States District Attorney at Chicago, for 


the government. This case resulted in another victory. 
After that Mr. Kellogg was called the “Trust Buster.” 

His underlying philosophy was expressed in an 
article in the Review of Reviews for June, 1912, from 
which I quote: 


“In my opinion, it is not and should 


of the American people to destroy any 
control it; not to destroy capital, but t 
large aggregations of capital 
branches of business. But wealth is 
powers known in the world. It should be c 
that it will not be used to the injury of the people. The 
highest development of civilization will be attained by 
keeping open to individual enterprse the great avenues of 
commerce and industry, so that every with reasonable 
capital, ability and industry, may safely embark irf some 
branches of industry with the hope of being something 
more than the employee of a corporation 


not be the desire 
industry, but to 
o regulate it, for 
tO many 
greatest 


, 
ntrolled s 


are 


necessary 
¢ 


one ot the 


At the annual meeting of the American Bar Asso 
ciation in Milwaukee in 1912, Mr. Kellogg delivered 
a memorable address on “The New Nationalism.” At 
that meeting he was elected President of the Association 
for the ensuing year. 

The 1913 meeting of the Association was held at 
Montreal and the annual address was delivered by the 
Right Honorable R. B. Haldane, the Lord High Chan 
cellor of England. To obtain Lord Haldane, Mr. Kel 
logg made a special trip to England and was able to 
persuade him to accept the invitation because of the 
assistance of the Attorney General of England (later 
Lord Reading), Prime Minister Asquith, and by a 
personal interview with the King. The Montreal meet- 
ing was an outstanding event in the history of the 
American Bar Association. 

The next distinguished honor that came to Mr 
Kellogg was his election to the United States Senate 
Minnesota in 1916. He served his =: 


from full term of 











FRANK BILLINGS KELLOGG }] 





six years. Space will not permit me to detail his con- 
tributions to the deliberations of that body. 

He was defeated for re-election by Henrik Ship 
stead in 1922 

At the expiration of his term in the Senate, Mr. 
Kellogg a1 turn to practice of law at 
St. Paul is abs o | Washington Presi- 
dent H ointed him a delegate to the Pan- 
a erence at Santiago, Chile. He accepted 
he appointment and, with M Kellogg, attended the 
Conference. While the success of that Conference is 
debatable, Mr. Kellogg learned y- of the conditions 
of the Sout! erican people and their politics, which 
erved hi n his future position as Secretary of 
tate 

Returt to St. Paul, he was not permitted to 
remain lot esident Coolidge appointed him Am- 
bassador to Great Britain and he and Mrs. Kellogg 
landed it n on December 30, 1923. During his 
two years at that |] rust he discharged the arduous 
duties mportant and exacting post with 
marked abilit ee 2 Crewe House as a domicile, 
he and Mrs. Kellogg entertained frequently and splen- 
didly. 

Mrs. | we is a lady of unusual intelligence, 
great cl ure tact. With her long and varied 
experience il life as the wife of a leading lawyer 
and a United States Senator in Washington, she was 
exceptionally well-qualified for her exacting responsi- 
bilities as hostess. Two thousand American lawyers 
vho were received at Crewe House during the visit 
of the Am« n Bar Association to London in 1924, 
are still remarking on the magnificent reception given 
by the Kelle oo 

During Mr. Kellogg’s time at the London Em- 
bassy he was not only the principal liaison between our 
government and Great Britain but was called upon to 


it in mat rences between us and other European 
countri Most n otable was the conference resulting 
in the evolution of the Dawes Plan. 

On the resignation of Judge Hughes, 
Coolidge appointed Mr Secretary 


President 
of State. 


roof 
llovs 
Kellogg 


Among the ous problems which he inherited was 
the long standing dispute betwee:: Chile and Peru. 
After four of negotiation, the ,ruties adopted the 
suggest he United States and settled the con- 


Peking Conference, being an effort 


to implement the Treaty worked out at the Washington 


Conferen litation of Armaments in 1921-22. 
This Conference involved two problems, the settlement 
of the ¢ Customs tariff and the abolition of 


Extraterrit | Jurisdiction in China. The delegates, 
after tet earnest endeavor, were unable to 
come to an understanding with the Chinese respecting 
her custot | because ¢ departure of the Chi- 
nese delegates from the Conference, due to a change in 
the war lo 1 the resultant disintegration of the 


Extraterritoriality Commis- 
sion made a report, signed by all of the Powers includ- 
ing the Chinese, that China was not ready for the 
abolition of | ’ 


Chinese Government. The 


y, 


iterritoriali 


Following the Conference and on January 27, 1927, 

Mr. Kellogs ied a statement to the effect that the 
United States was prepared to enter into negotiations 
ith any government of China, not only for the putting 
into force the surtaxes of Washington Treaty 


leasing tariff control and restoring com- 
to China. And, further, that the 
vas prepat red to put in force the recom 
ality Commission and 


but entirel 
plete tariff autonomy 
United St 


mendatior the Extraterritori: 





KELLOGG 


HON. FRANK B. 


to release the Extraterritorial rights as soon as China 
was prepared to provide protection by law and through 
her courts to American citizens, their rights and prop- 
erty. 

Perhaps the most notable achievement of Mr. Kel- 
logg as Secretary of State was the working out of the 
so-called Pact of Paris and obtaining the signatures 
of the several Powers to the Pact, which contemplated 
the outlawing of war. Public announcement was made 
in January, 1929, that the Pact had been accepted 
sixty-two states. 

In a broadcast delivered by Mr. Kellogg in St. 
Paul in 1935, respecting the Pact, he said: 

‘The United States, in common with other countries, 
should designate Italy as the aggressor in the present Italo- 
Ethiopian conflict and Genounce the former omnaets viola- 
tion of international treaty obligations. The American 
government should take no steps to interfere with or 
nullify measures other nations are taking to stop the war. 

It is important that the United States try to keep 
out of war, but it is even more important that this country 
help in every practicable way to prevent war and co-oper- 
ate with other nations to this end.” 

The last public service performed by Mr. Kellogg 
was as a member of the Permanent Court of Interna- 
tional Justice, to which he was appointed in 1930 and 
served, with distinction, until his resignation in 1935, 
when he returned to St. Paul to resume his law practice 

I submit that the career of Frank Kellogg was 
one of remarkable achievement. His outstanding char 
acteristic was a determination to succeed in everything 
he undertook. His record should be an inspiration to 
the youth of America, 
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FRANK BILLINGS KELLOGG 

A great lawyer and a great American 
passed with the death of Hon. [rank B. Kel 
logg, a former President of the Association. 
We print a tribute to him from Mr. Silas H. 
Strawn, a friend of many years, in another 
part of this issue. It will be found on page 40. 








THE OPINION OF LAWYERS KNOWS 
NO SECTIONAL LINES 

Whenever the lawyers of the United 
States have an opportunity to vote individually 
their views, at home in their respective States, 
one of the results is a refutation of the claim 
that there are fundamental differences of opin 
ion among the lawyers of the different parts of 
the country, upon questions of constitutional 
changes and legislation with economic and so 
cial aspects. 

In the Child Labor referendum during 
November, the members of the Association in 
every State voted against the ratification of the 
Amendment submitted to the States in 1924. It 
had been widely asserted that the Association 
membership was not in accord with the opposi 
tion voted at annual meetings. 

Likewise, the members of the Association 
in every State expressed preference for the 
Vandenberg Amendment rather than the 1924 
\mendment. Upon less fundamental issues, the 
lawyers in the different States divided sharply, 
as lawyers will on such matters; but the States 
of no one section of the country were in any in- 
stance alone, in the stand taken for or against a 
particular measure. 

In the referenda last March and April 
upon the Court issues, it appeared that lawver 


non-members of the Association thought and 
voted substantially the same as did members of 
the Association, throughout the country, upon 
questions affecting the Courts and the admin 
istration of justice. 


MR. NEWTON D. BAKER 

Christmas Day brought a great loss to 
American lawyers and to their country, in the 
passing of Mr. Baker, member of the Board 
of Governors of the Association, a recognized 
leader and spokesman of the profession, and a 
valiant and tireless worker for the world’s 
peace and for the solution of the problems of 
his time. In many ways, Mr. Baker was of the 
finest type of American lawyer—a “‘liberal” in 
the truest sense, a “conservative” in the sound 
est sense. His thoroughness and scholarship in 
the law and his moving eloquence as an advo 
cate won him recognition as one of the most 
sagacious and effective of present-day lawyers. 
l‘or many years, he had been able to choose, 
from among the many retainers offered him, 
those which seemed most to need and deserve 
his great talents for clear and constructive 
statement. 

Above all, he was a citizen possessed of 
convictions deeply but tolerantly held. They 
dominated and guided his life, and it made lit 
tle or no difference to him if at a particular time 
his views placed him in the outposts of ad 
vanced thinking or classed him as an opponent 
of ephemeral panaceas which he believed would 
be soon discarded. Others might shift and 
change their philosophy of human welfare; his 
was a consistent and continuing view which re- 
quired no make-shifts and permitted no com 
promises. 

From young manhood, he worked unceas 
ingly for the peace of the world, for better tn 
derstanding and greater tolerance among men 
of all races and faiths, for a genuine broaden 
ing of opportunity for those who had been un 
derprivileged or caught in some eddy, and for 
the breaking down of arbitrary power in gov 
ernment and in private hands. The passion of 
his life was that men should be truly free—po 
litically, economically, intellectually, spiritually 
free—and he spent and gave his life in warfare 
against everything which would shackle or 
regiment human beings anywhere in the world. 
This animating motive he carried fearlessly to 
all its conclusions, even when it called on him to 
part company with men who once had labored 
for the same cause. 

Probably nothing better could be said of 
the American Bar Association than that Mr. 
Baker believed in it, gave freely of his time 








and invaluable counsel to aid its leadership, 
and was willing to make the Association one 
of the relatively few organizations in which 
he would hold office and to which he would de 
His staunch ad 
\ssociation was an acid test of 
its worth, because he saw in it the practicable 
advancing true interests of the pub 
lic, along with the best interests of the profes 
sion of which he was examplar. 

He will be greatly missed from the coun 
cils and the work ot the Association. Several 
years ago, a friend went to him and said: “Mr. 
Baker, a great many lawyers would like to see 
you elected President of the American Bar As 
sociation. You will be elected if you will let 
your name go in as a candidate.” Mr. Baker 
at once replied: “| would be glad and honored 
to be President of the American Bar Associa 
tion.” hat seemed to settle it, but Mr. Baker 
went on to say: “Under no circumstances would 
| let my name be used until | had become thor 
oughly familiar with the work of the Associa 
tion, through serving on some of its Commit 
tees, particularly its [Executive Committee” 
(now the Board of Governors). At the Boston 
meeting in 1936, he was elected as the member 
of the Board of Governors from the Fourth 
Circuit, and he has taken an active part in the 
work of the Board. Since January of 1936, he 
as Chairman of the Joint Commit 
tee on Cooperation Between the Press, Radio, 
and Bar, and rendered outstanding service in 
that capacity. He had been greatly interested 
in bringing the Association to Cleveland for its 
annual meeting in 1938, and had recently ac 
cepted the chairmanship of the general commit 
tee in charge of the arrangements to be made by 
the Bar of Cleveland and of Ohio. In all prob 
ability, had health and life been permitted him, 
he would soon have been chosen by general ac 
claim for the highest honor within the gift of 
the Association. The death of such a spokes 
man of American institutions is indeed a great 


loss. 


JOINT DI 


vote his diligent endeavors. 
herence to the 


means of 


has served 





TES WITH THE AMERICAN 
BAR ASSOCIATION 

From the long-range view of the potential 
future of the organized Bar in the United 
States, one of the most significant incidents of 
the Kansas City meeting may prove to be the 
appearance, before the Board of Governors, of 
the President and Secretary of the North Da- 
kota State Bar Association, with the State 
Delegate from that State. They came to in 
voke the provisions of Article IT, Section 5, 
of the present By-laws of the American Bar 
which a State or 


Association, pursuant to 


IepITORIALS 43 





local Bar Association may apply for the es- 
tablishment of joint dues between it and the 
American Bar Association, on a basis enabling 
all of the members of the State or local Asso 
ciation to become members of the National 
organization of the Bar upon proposal and 
election in the usual way. In that event the 
Board of Governors is authorized to make an 
arrangement, subject to the approval of the 
House of Delegates, for such a system of joint 
dues, based on inclusive membership in the 
American Bar Association. The joint dues are 
then collected under such an arrangement as is 
satisfactory to both Associations. 

North Dakota was the first of the States to 
adopt the integrated form of Bar organiza 
tions. The State has not ranked high in the 
percentage of its lawyers who have joined the 
American Bar Association. The leaders and 
members of its State Bar have perceived the 
advantages which would be gained mutually if 
all of its members were also members of the 
\merican Bar Association, received the Jour 
NAL and the various reports, voted in the ret 
erenda and elections, and generally were 
abreast of what is taking place in the organized 
Bar of the Nation. 

Whether or not it will be practicable to 
work out at this time the particular arrange 
ment desired by the State Bar of North Da 
kota is receiving the consideration of the Board 
of Governors. Some local Bar Associations 
had already been discussing an application un 
der the same provision of the By-laws. The 
mutual advantages of such inclusive member- 
ships in the American Bar Association are 
likely to commend such an arrangement to more 
eeneral consideration. 


THE YOUNGER LAWYERS 

In a recent article in the New York Times 
Magazine, the dean of the Harvard Law School 
stated his view that the present-day law school 
is confronted by a challenge thrown up by the 
claims of a civilization which has become com 
plex and by the new legal machinery which has 
heen and is being erected to protect and satisfy 
those claims. The distinctive opportunity of 
the younger lawyers of today and tomorrow, as 
well as a new duty of the law schools is seen by 
Dean Landis to spring from this “challenge”, 
which seems to him to lie “upon the frontiers of 
today’s knowledge, the frontiers of social and 
economic change where the patterns of the legal 
order are still confused and where the role of 
law itself is still in doubt.” 

The traditions of legal education seem to 
him to call for “lawyers conscious of their role, 
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not as craftsmen, but as mediators of human 
affairs, eager to understand the new claims, 
anxious to weigh their merit in the light of 
cross claims to which the new claims give rise, 
and fearful not of change, but of the want of 
understanding.”’ Dean Landis thinks that the 
pioneering in emphasis upon the public respon- 
sibilities of the legal profession and upon the 
changing character of the legal scene should 
lead to no sacrifice or impairment of rigorous 
technical schooling and preparation. “Train 
ing in the law school must be broad,” he says. 
‘We must imbue it with a sense of public re 
sponsibility ; but in so doing we cannot relax the 
emphasis on technical skill. In a sense the pos 
sibilities of public service are not teachable. 
Training for it is not a matter of specific 
courses or doctrines. All you can do is to give 
a young lawyer competence in the handling of 
problems. You can’t dictate the results. The 
main thing is to create an atmosphere in which 
men can do the work that interests ihem and to 
hope that in that atmosphere the right attitude 
toward public service can be developed. The 
graduates with technical skill are those who are 
likely to be leaders in other qualities.” 

Dean Landis makes no suggestion that the 
new conditions require candidates for the Bar 
to abandon the cultural subjects—art, music, 
literature, the classics—or to supplement their 
legal training with any particular specializa- 
tions in courses outside the domain of law. 
“After all,” he says, “the best lawyer probably, 
is the most civilized person.” 

Having served with distinction on two 
great Federal commissions and having been the 
chairman of one, Dean Landis points out that 
the great and multiplying opportunities for 
young men coming to the Bar are in the field of 
administrative law, in which are dealt with the 
claims of people in general to be protected ad- 
ministratively from the aggressions of particu- 
lar corporations and individuals. As typical of 
these new demands, he cites: The claim of the 
public to reasonable transportation rates; the 
claim for protection against fraud in the securi- 
ties markets; the claim for the safety of bank 
deposits ; the claim of smaller business for pro- 
tection against money rates fixed by big finan- 
cial interests; the claim of the laborer for pro- 
tection against discrimination in his job due to 
his membership in a union. The widening num- 
ber and activities of the administrative boards 
and commissions will, he thinks, call for a nu- 
merous body of trained lawyers to enter the 
government service. The “corporation lawyer”, 
the “financial lawyer”, the “labor lawyer” will 
all be called upon to work with the administra 
tive agencies which supervise the activities of 


their clients—railroads, banks, utilities, secur- 
ity exchanges, shipping and communications 
companies, labor unions, and many other enter- 
prises. Even in their capacity as personal coun 
sel to individuals—investors, bankers, brokers, 
employees and customers of the corporations 
and financial institutions, which the new ad- 
ministrative law seeks to regulate—the lawyers 
will have to deal with this new phase of the law 
in which appear to be combined the functions 
of prosecutor, judge and legislator, with spe 
cialization as an essential characteristic, as con- 
trasted with impartial and law-governed courts 
of general jurisdiction. For all of these new 
roles, Dean Landis thinks that the law schools 
must plan to fit the neophytes, so that they shall 
come from the schools ready and eager to enter 
upon these new responsibilities. “I want to see 
the C I O as well represented by counsel as the 
New York Stock Exchange”, Dean Landis 
concludes. 

Without discussing here the merits or 
the consequences of such a program for a 
particular law school, it may appropriately be 
pointed out that opportunity already exists 
whereby young lawyers, from all law schools 
may take post-graduate courses in adminis 
trative law and thus obtain experience and 
outlook, and at the same time render dis 
interested public service. Membership in the 
Junior Bar Conference of the American Bar 
Association offers such an opportunity to law 
yers under thirty-six years of age. As to each 
of the fields enumerated by Dean Landis as 
new, and as to about a dozen others of public 
importance, Standing or Special Committees of 
the Association are at work; and on nearly all 
of these the younger lawyers are represented. 
The work of the American Citizenship Com 
mittee has been taken over outright by the 
Junior Bar, as told by President Vanderbilt in 
THE JouRNAL for November. About 175 mem 
bers of the Junior Bar are serving this year on 
Standing and Special Committees of the Asso 
ciation, and at least as many more are on the 
Committees of the various Sections. This is in 
addition to the work of the Junior Bar Confer 
ence itself, whose committees deal with subjects 
particularly affecting the younger lawyers. 

All this means that in practically every 
phase of the year-round activity of the Associa 
tion, the members of the Junior Bar have a 
place as of right at the council table, and are 
making their contribution to the expert study 
of matters within the province of the Associa 
tion. At the same time, they are gaining a 
practical experience and training that will cer 
tainly be of help to them, in public office or in 
work for private clients. 








EDITORIALS 


45 





LAWYERS AND LABOR PROBLEMS 


It has recently been reported said that the 
\merican Bar Association does not have “any 
arrangement for giving attention to labor law”, 
and that the Association makes no contribution 
to the consideration of the subject by the Con- 
gress, the States and the public. 

Che fact is that the American Bar Associa- 
tion, at its Boston meeting in August of 1936, 
created a Standing Committee on Labor, Em 
The Chairman 
of this Committee last year and this year has 
heen Mr. John Lord O'Brian, of Buffalo, spe 
cial counsel for the Government of the United 
States in the litigation as to the Tennessee Val- 
ley Authority. Among the four other members 
of the Committee has been and is Dean Lloyd 
the University of Wisconsin 
Chairman of the National 


ployment and Social Security. 


KK. Garrison of 
law School, first 
abor Board 

The Kansas City meeting of the House of 
Delegates received the preliminary report of 


the new Standing Committee of the Associa 


\NNOUNCEMENT OF 1938 ESSAY CONTEST 
CONDUCTED BY AMERICAN BAR ASSOCIA- 
TION PURSUANT TO TERMS OF BEQUEST 
OF JUDGE ERSKINE M. ROSS, DECEASED 


INFORMATION FOR CONTESTANTS 


discussed 

“The Extent to Which Fact-Finding 
Should be Bound by Rules of Evidence.” 
essay must be submitted 


Subject t 
Boards 


Time Ze he i! 


On or before March 1, 1938 
Amount of Prize 

Three Thousand Dollars 
/ ligil wit 

Conte vill be open to all members of the Asso- 
‘iation ood standing, except previous winners, of- 
ficers, members of the Board of Governors, and em 
ploye es of tl Association. 

No « entered will be accepted unless written 


especially this contest and not previously published. 
Each entryman will be required to assign to the Asso 


ciation all right, title and interest in the essay submit 


ted. Any essay not desired for further use by the Asso 
ciation will, upon request of its author, be returned and 
the interest of the Association therein waived. 

An essay shall be restricted to five thousand words, 


quoted matter and citations in the text. Foot- 
notes may be used and will not be counted as a part of 
the essay, but excessive documentation in footnotes may 
be penalized by the judges of the contest. 

Each contestant must agree to abide by the deci 
sion of the Board of Governors in the selection of the 
1 on any question raised. 


including 


winner at 
Procedure 

Anvone wishing to 
romptly with 


shall com 
Executive 


enter the 
Olive G. 


contest 


Ricker, 


municate | 


tion, and voted to the Committee the following 
instructions : 

“1. That the Committee be empowered to make a 
continuing study of the Social Security Act and of the 
National Labor Relations Act and of related statutes 
and their administration, for the purpose of formulating 
and presenting to the Association from time to time 
detailed recommendations. 

“2. That the Committee, informally and without 
commitment on the part of the Association, establish 
contact with the administrative officials and official com 
mittees concerned with the administration or amend 
ment of the statutes, for the purpose of keeping the 
\ssociation advised of the substance of 
amendments or regulations, with the approval of the 
Board of Governors first obtained as to any specific 
action, and of collaborating informally to aid in the im 
provement of the statutes.” 


pre ype ysecl 


Along with other phases of the laws affect 
ing human welfare and the rights of persons 
and property, the American Bar Association is 
giving active attention to the new laws affecting 
labor, employment and social security. The 
representative membership of the Committee 
gives assurance of thorough and remedial con 
sideration and the development of significant 
recommendations. 


Secretary, American Bar Association, 1140 North 
Dearborn Street, Chicago, Illinois, who will furnish: 

(a) entry number in quadruplicate, in a container 
sealed prior to receipt of any application, so that the 
number therein may be known only to the recipient ; 

(b) large envelope, addressed, for mailing essay ; 

(c) small envelope, addressed, for mailing one of 
the entry numbers together with printed form to be 
filled in by the contestant to show name and address; 
which will thereafter not be opened until the winning 
essay has been selected and its identifying number an- 
nounced. 

Essay is to be submitted in triplicate, typewritten, 
double spaced (footnotes, however, may be single 
spaced), on one side of plain white paper, letter 
size (8%4x11), and mailed as first class matter, with 
out folding, in the envelope furnished for that purpose, 
on or before March 1, 1938. Total number of words 
of the text on each page shall be typed on bottom of 
each page of at least one copy. For identification, one 
of the entry numbers furnished for that purpose shall 
be affixed to each of the three copies of the essay. Any 
other identifying mark on the essay or on the envelope 
containing the same, or on the envelope containing the 
fourth number and the name and address of the con- 
testant, will disqualify the entry. 

The fourth entry number shall be attached to a 
printed form on which the entryman shall type his full 
name and address, sign the agreement printed thereon, 
and then seal for mailing in the envelope furnished for 
that purpose. That envelope, when prepared for mail- 
ing, will be held by the entryman until March 2, 1938, 
and then mailed. It is not to be mailed in or with the 
envelope which contains the copies of the essay, which 
must be postmarked not later than March 1, 1938. 

No additional information will be given by the 
Executive Secretary. Any questions raised will be sub- 
mitted to the Board of Governors for consideration. 











REVIEW OF RECENT SUPREME COURT DECISIONS 


Taxable Status of Stock Dividend on Common Stock Payable in Preferred — Where 
Supreme Court Is not open for Review of Erroneous Decision of Board of Tax Ap- 
peals — Jurisdiction to Determine State’s Title to Property Claimed by Virtue of 
Penal Forfeiture but Held by Trustee in Proceedings under 77 B—Federal Interpleader Act— 
Anti-Trust Act of Puerto Rico Held Valid—Liability of Stockholders for Contribution for 
Tax Assessed after Liquidation of Corporation—Failure to Exhaust Administrative Remedy 
Provided by State Law—Tax on Receipts under Government Contracts — Territorial Jurisdic 


tion of States and United States—Other Cases Reviewed or Summarized 


) 


By Epcar B. ToLMAN* 


Income Tax—Stock Dividends—Sale of Stock the year the stock had been sold at its par value, and 
Received as Dividend as its cost was zero the entire proceeds constituted 

A stock dividend on common stock, payable in preferred income. The Court held the dividend not taxable be 
stock, is not subject to an income tax under the Revenue cause of the provision of § 115 (f) that “A stock 
Act of 1928. dividend shall not be subject to tax.” It held further, 


Upon the sale of the stock thus received as a dividend that the proceeds were not taxable as income for the 
the proceeds are subject to tax to the extent of gain real- reason that there was no profit on the sale in view ol 
ized over the cost of the stock, the agreement that the fair market value both when 
Helvering v. Gowran, 82 Ady. Op. 180; 58 Sup. Teceived and sold was $100 per share. On certiorari, 
Ct. Rep 154. the Supreme Court reversed the judgment, in an opin 
pe. — jon by Mr. Justice BRANDEIS. 
This case involved questions under the income tax “Dee : , 
; . In this opinion the Court agreed that the stock 
law as to the taxable status of a preferred stock divi ae - 
dividend was not taxable as income, notwithstanding 
that Congress had constitutional power to impose an 
income tax on a dividend issued under the circum 
stances involved. Resting its conclusion on this point 
on the provisions of § 115 (f) that “A stock dividend 
shall not be subject to tax,” the Court said 


dend and the proceeds from its sale. 

The facts were that on June 29, 1929, a corpora 
tion had preferred stock outstanding at $100 per share 
par value and common stock without par value. On 
that day, a dividend of $14 a share on the common 
stock was declared from surplus earnings, payable in 
preferred stock at par value on July Ist of that year. 
The respondent as a holder of common received 533 
and a fraction shares of the preferred as a dividend. 


“The prohibition is comprehensive. It is so clearly 
expressed as to leave no room for construction. It extends 
to all stock dividends. Such was the construction consist- 
; ently given to it by the Treasury Department. The purpose 
About October Ist of the same year the company of Congress when enacting § 115 (f) may have been merely 
acquired respondent’s preferred stock, paying $53, to comply with the requirement of the Constitution as inter- 
371.50, at $100 a share. In his income tax return for ° preted in Eisner v. Macomber, 252 U. S. 189; and the 
the year, respondent did not treat this payment as tax- comprehensive language in § 115(f) may have been adopted 
able income, but included $27,262.72 as capital net gain in the erroneous belief that under the rule declared in that 
on the shares received and sold. The Commissioner ¢@S€ no stock dividend could be taxed. But such facts 
determined that the full amount was taxable income W0U!d not justify the Court in departing from the unmis 
under the Revenue Act of 1928, § 115 (g), as a stock takable command embodied in the statute. Congress de 

wir ; .8, gee clared that the preferred stock should not be taxed as 
dividend redeemed. He assessed a deficiency of $5,-  gividend.” 

831.67. The taxpayer appealed to the Board of Tax 
\ppeals which ruled that there had been no cancella- 
tion or redemption of the preferred stock so as to 
make it taxable under § 115 (g), and that the transac- 
tion was a sale to the company. The Commissioner 
sought a reconsideration of the case and then con- 
tended that the dividend was taxable because it resulted 
in a change in the respondent’s proportionate interest 
in the company. This contention the Board upheld 
and affirmed the deficiency. On an appeal by the re- 
spondent to the Circuit Court of Appeals, the Com- 
missioner urged that the stock dividend was taxable. 
and for the first time contended that, even if not tax- 


The Government contended further that if the divi 
dend was not taxable the deficiency should be sustained 
as the gain from the sale within the year was taxable 
income, and that the entire proceeds must be deemed 
income, because the stock had cost the respondent noth 
ing. This view the Circuit Court of Appeals rejected 
and relied on an analogy of the sale of a tax-free gift 
or bequest. The Supreme Court, however, found the 
cases not analogous and concluded that the proceeds 
were taxable. 

Rejecting the analogy relied upon by the Circuit 
Court of Appeals, Mr. Justice BRANDEIS said: 





able, the deficiency should be affirmed, because within “The cases are not analogous. Unlike earlier legisla- 
. : - tion, Section 113(a)(2) of the Revenue Act of 1928 pre- 
Assisted by JAMes T.. Homrre and Letanp Tot- scribes specifically the basis for determining the gain on 

MAN. tax-free gifts and legacies It provides that: ‘If the prop 
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.cquired by gift after December 31, 1920, the 
same as it would be in the hands of 
the donor or the last preceding owner by whom it was 
not acquired by gift.’ And the basis for the computation 
on property transmitted at death is provided for in para- 
graph (5 But the method of computing the income from 
the sale of stock dividends constitutionally taxable is not 
specifically provided for. Furthermore, unlike Section 
22(b) (3), excluding from gross income the value of gifts 
and legacies, Section 115(f) cannot, in view of its his- 
tory, be taken as a declaration of Congressional intent 
that the value of all stock dividends shall be immune from 
tax not only when received but also when converted into 
money or other property. Gain on them is, therefore, to 
be computed as provided in §$§ 111 and 113, by the ‘excess 
of the amount realized’ over ‘the cost of such property’ to 
the taxpayer. As the cost of the preferred stock to Gowran 
was zero, the whole of the proceeds is taxable.” 


erty was 


basis shall be the 


The respondent urged also that the Government 
should not have been permitted by the Circuit Court 
of Appeals to present its “basis of zero” theory, because 
that raised an issue not present in proceedings before 
the Board. This contention the Supreme Court re- 
jected, citing the familiar rule that a correct decision 
will not be reversed because based upon a wrong 
ground or reason. As to this, Mr. Justice BRANDEIS 
said: 

“In the review 
settled that if the 


of judicial proceedings the rule is 
decision below is correct, it must be 
affirmed, although the lower court relied upon a wrong 
ground or gave a wrong reason. .. . This applies also to 
the review of decisions of the Board of Tax Appeals.” 

The judgment was reversed to give the taxpayer 
an opportunity to establish additional facts which might 
affect the result of the “basis of zero” theory rejected 
by the Court of Appeals but sustained by the Supreme 
Court, as appears from the following portion of the 
Court’s opinion : 

“Tf the Court of Appeals had accepted the theory, 
it would have been open to the taxpayer to urge, in view 
of the new issue presented that he should have the oppor- 
tunity to establish before the Board additional facts which 
would affect the result. As we accept the new theory, 
leave is granted Gowran to apply to the lower court for 
that purpose.” 

The case was argued by Mr. Assistant Attorney 
General Jackson for the petitioner. and by Mr. John C. 
Altman and Mr. A. 1.. Nash for the respondent. 


Taxation—Income Tax—Review of Decision of 
Board of Tax Appeals 

Where the Commissioner has acquiesced in an errone- 
ous ruling of the Board of Tax Appeals, that the proceeds 
from the sale of stock received as a dividend by the tax- 
payer are not taxable, and takes no appeal therefrom to the 
Circuit Court of Appeals, the ruling of the Board is not 
open for review in the Supreme Court. 


Helvering v. Pfeiffer, 82 Adv. Op. 185; 58 Sup. 
Ct. Rep. 159 
This case also involved questions of income taxa- 


tion of stock dividends. 

The respondent. in 1931, as the holder of com- 
in the William R. Warner Corporation, re- 
ceived as a dividend 6,291% shares of its preferred 
stock. She also received from the Corporation in that 
year $200,000 cash in exchange for 2,000 shares of the 
she received as a dividend in 
1931 did not include either item 


mon stock 


preferred stock whicl 


]928 Pleo; 


eturn Tor 


as taxable income, because she deemed the preferred 
stock dividend exempt under § 115 (f), and considered 
the $200,000 cash as proceeds from the sale of a capital 
asset rather than taxable income. The tax return did 
include $180,000 of the cash as taxable gain on the sale 
and a tax of $22,512.50 was paid thereon. The Com- 
missioner assessed a deficiency on account of each item. 
On the taxpayer’s appeal to the Board of Tax Appeals, 
the latter affirmed the Commissioner’s determination 
that the preferred stock was taxable income, but re- 
versed his determination as to the proceeds from the 
sale of the 2,000 shares. The Commissioner acquiesced 
in this decision, but the tax payer sought further 
review in the Circuit Court of Appeals. The latter 
reversed the Board as to the stock dividend, holding 
it exempt under § 115(f), and affirmed as to the $200, 
000 cash. On the Commissioner’s petition for cer- 
tiorari, the judgment was affirmed, in an opinion by 
Mr. Justice Branpels. The ruling in Helvering v. 
Gowran was held controlling as to the non-taxability 
of the stock dividend. 

As to the status of the $200,000 cash payment, the 
Court concluded that it could not consider the Govern- 
ment’s contention that it was a taxable gain because 
the Commissioner had failed to seek in the Circuit 
Court of Appeals a review of the Board’s decision with 
respect to that question. The Court's decision of this 
point was stated as follows: 

“We are not at liberty to entertain that contention. 
The Board of Tax Appeals decided that the $200,000 was 
not taxable income of 1931. As the Commissioner did not 
seek a review of that decision, which was adverse to him, 
the Circuit Court of Appeals properly refused to consider 
the contention . . . While a decision below may be sus- 
tained, without a cross-appeal, although it was rested upon 
a wrong ground, see Helvcring v. Gowran, an appellee 
cannot without a cross-appeal attack a judgment entered 
below. . . The same rule applies to a decision of the Board 
of Tax Appeals.” 

The Court also denied the Commissioner's request 
that the case be remanded to the Board to determine 
the taxable status of the 2,000 shares issued in 1928, 
and said: 

“The Commissioner requests that, if we hold that the 
Board erred in declaring that the 2,000 shares received in 
1928 were then taxable and refuse to review its decision 
that the proceeds received in 1931 were not taxable, we 
should remand the case to the Board to determine whether 
redemption of the 2,000 shares was made at such time and 
in such manner as to be essentially equivalent to the dis- 
tribution of a taxable dividend under § 115(g). The Com- 
missioner acquiesced in the decision of the Board. No good 
reason is shown for disturbing it.” 

Mr. Justice Stone and Mr. Justice Carpozo 
delivered a dissenting opinion in which they took the 
position that the case should have been remanded to the 
Board of Tax Appeals to review the deficiency, in con 
formity with the rule of tax liability established by the 
opinion of the Court, but in an amount not exceeding 
that which the Board had found. 

The case was argued by Mr. Assistant Attorney 
General Jackson for the petitioner and by Mr. John 
C. Altman and Mr. A. L. Nash for the respondent 


Bankruptcy—Jurisdiction to Determine Title to 
Property Subject to Confiscation 

In a reorganization proceeding, under §77B of the 

Bankruptcy Act, a State is entitled to institute proceedings 

in a state court to determine its title to property, claimed 
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by it by virtue of penal forfeiture, because illegally pro- 
duced or transported. 


State of Texas et a lonoghue, 82 Adv. Oj 


188; 58 Sup. Ct. Rep. 192 
In this case the Supreme Court nsiderea a ques 
tion as to the right of State to lt I p oceedings I 


a state court for confiscation of oil, hel 
reorganization proceedings under § //5 ol e Bank 
ruptey Act. 

Statutes of Texas a1 ders ts Railroad 
crude oil 


mussion purport to pl 


orate 
and to prohibit dealing in oil produ n excess of the 
amount prescribed, and to subject to confiscation oil 
produced or transported ntrarv to the statutes or o1 
letermined 
yy proceedings brought vhich 
render judgment forfeiting oil to the State and author 


izing its officers to seize and, sé the condemned oil 


ders of the commission. Confiscation 1s to be 
may 


In the instant case proceeding ere instituted by 
lexas in the state court to recover fines and penalties 
lhe state court appointed recelvel f the defendant’s 
property who took possession of a large quantit of oil 


which the State claimed had become 
RES, SE 


son of its unlawful production ot insportation. Within 


nt of the suit, the oil 


4} 
ts property by rea 


four months after the commenceme 


1 nroceedings for its 


company commenced pro ngs reorganization 


under the Bankruptcy Act. Its petition thereunder was 
approved and the respondent, as trustee, was directed 
to take possession of its propert The trustee took 
; oe 
possession from the receivers, including the oil in ques 
tion. Texas thereupon applied for permission to bring 
suit in a state court to obtain judgment for the confisca 
tion of the oil. The federal court denied the petition 


sought and directed the trustee to keep the oil. On 
appeal the Circuit Court tained that rul 
ing. On certiorari, however, the judgment 
, Mr. Tustice B R. with two 


Was revel sec 
in an opinion by 
tices dissenting. 


Ss 


In holding that the permission sought should have 


heen granted, the Court emphasized that the State was 
seeking not to establish presently ight to forfeit the 
oil, but that the State’s clai is that the oil had becom 


transported, and 


not 
» determine the 


lly produced o1 


its property when illegally produced or 
that possession of the oil by 
essential to the latter’s juris 
question whether the oil 
In this nnection. Mr. Justice BUTLEI 


1 bv the State court was 


transported 
said 

state court is 
company had 


“The State’s richt > the suit in the 
the same as if on its voluntary petition the 
been adjudged bankrupt 


the day its petition for reorgani 
zation was approved. § 77B(o). Forfeiture of unlawful oil 
under Texas law is a penalty imposed to vindicate the 
State’s policy of conservatiot1 The bankruptcy court 
exercises jurisdiction under sovereignty that is independ 


ent of and foreign to that ithout power 
to enforce penalties imposed by tl State for violation of 
The State’s insistenc not that it is pres 
tablish a right t rfeit the oil, but 

its property oduced or trans 
forfeit but to 

maintains, imme 
portation 


its laws. 
ently entitled to es 
that the oil became 
ported contrary to lav It seeks not t 
enforce the forfeiture that resulte 
diately from unlawful production or tran 


“Possession or col 1 ot the I the 
is not essential to it urisdiction to 
posed to be brought Texas does not claim to be 
inal -adjudication in the state 
inconsistent with 


that suit. -He is entitled 


state cou 
suit pre 


entitle 


entertain the 


to possession of the oi 
court. Retention 
the maintenance oft 
heard in 


bv the trustee is not 


there to he 


support of | clan to ti i] If 


whet the 


ebtor’s petition was approved the oil did not belong 
lexas, the State was not entitled to have it thheld fro 
the trustee. But, if by reason of unlawiul productio1 
transportation, the oil had already by forfeiture become 
the property of the State, the trustee was not entitled t 
take or retain it. If in a suit brought by Texas in a stat 
ourt it should be determined that title to th . 3 
vested in the State before approval of the debt tit 
the bankruptcy court doubtless will recognize that tith 
and direct the trustee to hand over the 

t to the State.” 

In conclusion the Court observed that neither t 
filing of the petition for reorganization tl ( 
court’s receivers’ voluntary surrender of the oil to 
bankruptcy trustee could deprive the Stat: an oppot 
tunity to establish in its own court 
through forfeiture it had become the owner of the 


ince that would be to take the State’s property 
benefit of the company or its credito1 


Mr. JUSTICE (¢ 


ARDOZO delive red 


n in which Mr, Justice STONE join 
In this opinion it was stressed that Texas is 
the owner of the oil when it came int ~ ' 





of the bankrupt y court, for the reason t I ti 
established doctrine the property re ! the 

intil it is actually seized by the gover t | ut 
the statutory procedure in Texas is « t 
general rule that ti is not transferre é 

feiture, without the aid of a judgment u 
ment is to be in» implying a cont: the 7 
elaboration of his views, and denying I 
ruptcy court should enforce the penalt f forfeiture 


\fr. Justice CArRDOzo said 


“With the oil in the possession of 1 federal 





of bankruptcy—a possession lawfully acquired—leave t 
ue in the state court for a decree of forfeiture and sale 
vill be an idle and empty form, pr tive thing 
except delay and vain expense, unless u the nounce 
ent of the decree it will be the duty rt t b 
uptcy to surrender the oil to the court of another jut 
liction, and this for the sole purpose of making a forfeitur« 
effective. I deny that any such duty will exist I fine 
no intimation of its existence in any e till tl 
Certainly there is none in the cases now cited the opi 
ion of the court [rue indeed it is that if possession « 
the res were to be acquired by the Texas urt at the tim¢ 
of the decree of forfeiture or even at the time of a sal 
pursuant thereto, a title obtained thereund 
ognized as valid everywhere. . . This is far from saying 
that a court of another jurisdiction which already hold 
the res upon a trust for general creditor ill give it 
possession up in aid of a forfeiture otherwise impossible 
[he courts of no country execute the penal laws of an- 
ther.’ \ federal court of bankrupt is sul t 
no greater duty. The prevailing opini mmits us to 
1. holding that property in one jurisdictior be divert 


from the editors and made to feed a forfeiture 


in another jurisdiction, a forfeiture brutum fulmen unles 
thus aided from afar. If that is done, the efficacy of penal 


use of cr! 


laws will have taken on a new extension. Without a trans 
fer of possession the ferfeiture is dead at birth. A court 
of bankruptcy will not stir a hand to make it viable.” 

The case was argued by Mr. William C. Davis an 
AVE W I. Holt for the Petitioners, ind | Mr. Willia: 


B. Harrell and Mr. Robert 


W. Kellough for the Re 


sp mndent 


Procedure—Federal Interpleader Act 
The Federal Interpleader Act provides no remedy, at 
the suit of the executor of a decedent’s will, to determine 
the rival claims of two different states for death taxes, 
asserted to be due each state by reason of the decedent’s 
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domicile therein at the time of his death. Such a proceed- 
ing is, in substance, a suit against the State, and is for- 
bidden by the Eleventh Amendment. 

Worcester County Trust Company vs. Riley et al., 
82 Adv. Op. 192; 58 Sup. Ct. Rep. 185. 

In this case the Supreme Court ruled that the Fed- 
eral Interpleader Act, § 24 (26) of the Judicial Code, 
availed of to determine the rival claims of 

asserting through its officials the right 
h taxes, on the ground that the decedent 


may not be 
two states, eacl 
deat 
was last domiciled within its boundaries. 

[he petitioner was the executor of the decedent's 
will, which has been probated in Massachusetts. An- 
cillary proceedings were had in California. The peti- 
tioner brought the instant suit in the Federal District 
Court for Massachusetts, joining officials of Massachu- 
setts and California, charged with the duty of collect- 
ing death taxes in their respective states. The bill of 
complaint was based on the Interpleader Act, and 
sought the relief which it provides. 

It was alleged that the decedent left bank deposits 
and other intangibles in California and Massachusetts, 
that the California tax officials have determined and 
assert he decedent died domiciled in California, 


to recover 


that the 
and that his estate is subject to California death taxes 
on all his intangibles ; that they have threatened to col- 
lect a tax in excess of any which would be due if the 
decedent died domiciled in Massachusetts; that the 
Massachusetts officials assert a similar claim; that the 
decedent was domiciled in Massachusetts ; and that his 
estate is subject to a tax there on all his intangibles; 
that it is legally impossible for the decedent to have 
been domiciled in both states when he died, or for his 
estate to be subject to taxation in both as asserted ; and 
that the attempted collection of the tax is a threatened 
deprivation of property in violation of the due process 
and equal protection clauses. Proper relief was prayed 
for. The California officials appeared specially and 
moved to dismiss the complaint as, in substance, a suit 
against the State in violation of the Eleventh Amend- 
ment. The District Court overruled this motion and 
granted a temporary injunction. The Circuit Court of 
\ppeals, however, reversed the ruling on the ground 
urged by the California authorities. On certiorari, this 


was affirmed by the Supreme Court, in an opinion by 
Mr. Justice STONE. 
In deciding the question involved, the petitioner’s 


contention was first elaborated. It did not deny that a 
suit nominally against individuals may be, in substance, 
a suit against the State, or that generally suits to re- 
strain the action of state officials can consistently with 
the Eieventh Amendment be prosecuted only when the 
challenged action is without the authority of the state 
law, or contravenes the statutes or Constitution of the 
United States. But the petitioner’s contention was that 
here the contemplated action threatens a violation of 
the Constitution for which state law can afford no sanc- 


tion: that the officers of each state may succeed in 
establishing by judicial determination that the decedent 
was domiciled in each state although he could not 


legally be so domiciled; that the petitioner was thus 
exposed to the danger of double taxation contrary to 
the Constitution ; and that, since the officials threatened 
acts whose consequence may be unconstitutional taxa 
tion unauthorized by any valid state enactment, the suit 
brought to restrain the action does not run against the 
State 


But the petitioner’s position was rejected bv the 


untenable. 


Court as The petitioner’s argument was 
characterized as involving confusion of a _ conflict 
of decisions of the courts of two different states 


with other types of action by state officials, which, be- 
cause beyond their lawful authority, are subject to fed- 
eral judicial power notwithstanding the Eleventh 
Amendment. The distinction between the possibility 
of conflicting decisions and unauthorized official action 
was stressed in the following portion of the opinion : 


“But this argument confuses the possibility of conflict 
of decisions of the courts of the two states, which the Con- 
stitution does not forestall, with other types of action by 
state officers which, because it passes beyond the limits of 
a lawful authority, is within the reach of the federal judi- 
cial power notwithstanding the Eleventh Amendment. This 
Court has held that state statutes, construed to impose 
death taxes upon the intangibles of decedents domiciled 
elsewhere, infringe the Fourteenth Amendment, and it has 
accordingly reversed judgments of state courts enforcing 
such liability. 3ut petitioner does not assert that there 
are such statutes in California or Massachusetts, or that 
the courts in those states have ever held or threaten to 
hold that their laws taxing inheritances apply to intangi- 
bles of those domiciled in other states.” 


The Court pointed out further that the petitioner's 
real concern was with the possibility of a decision in 
California at variance with the decision in Massachu- 
setts. But the Constitution was found to provide no 
constitutional guarantee that the decisions of the state 
courts shall be consistent. Explaining this aspect of the 
Court’s decision, Mr. Justice STONE said: 


“Petitioner does not contend that respondents, the 
California officers, propose to do more than invoke the 
action of its courts to assess a lawful tax and to seek there 
a judicial determination that decedent was domiciled in 
California as the basis of its power to impose the tax. Nor 
is it denied that in so doing they are acting in the per- 
formance of official duty imposed upon them by state stat 
utes, which conform to all constitutional requirements. 
Petitioner’s real concern is that the judgment of the Cali 
fornia court, if it should decide that decedent was domiciled 
there, may be erroneous or may conflict with that of the 
Massachusetts courts. But conflicting decisions upon the 
same issue of fact do not necessarily connote erroneous 
judicial action. Differences in proof and the latitude nec- 
essarily allowed to the trier of fact in each case to weigh 
and draw inferences from evidence and to pass upon the 
credibility of witnesses, might lead an appellate court to 
conclude that in none is the judgment erroneous. In any 
case the Constitution of the United States does not guaran- 
tee that the decision of state courts shall be free from 
error or require that pronouncements shall be con 
sistent. . . Neither the Fourteenth Amendment nor the full 
faith and credit clause requires uniformity in the decisions 
of the courts of different states as to the place of domicil, 
where the exertion of state power is dependent upon dom 
icil within its boundaries. . . Hence it cannot be said that 
the threatened action of respondents involves any breach 
of state law or of the laws or Constitution of the United 
States. Since the proposed action is the performance of 
a duty imposed by the statute of the state upon state offi 
cials through whom alone the state can act, restraint of 
their action, which the bill of complaint prays, is restraint 
of state action, and the suit is in substance one against the 
state which the Eleventh Amendment forbids. We do not 
pass on the construction of the Interpleader Act or it 
applicability in other respects.” 

The case was argued by Mr. Merrill S. June for 
the petitioner, and by Mr. James J. Ronan for Tong. 
Commissioner of Corporations and Taxation of Massa 
chusetts, Intervener, by Special Leave of Court and by 
Mr. George S. Fuller for the respondent. . 
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Monopolies—Conspiracy in Restraint of Trade— 
The Puerto Rico Act — Relation to 
Sherman and Clayton Acts 

The anti-trust act of Puerto Rico is valid and enforce- 
able in its local courts, notwithstanding that the federal 
anti-trust acts are also valid and operative in Puerto Rico. 
Shell Ci (P. R.) Limited 


Ct. Rep. 167 


Puerto Rico vs. Thi 
et al, 82 Adv 


SS Su 


This Case dealt with the validity of the low al alitl 
trust act of Puerto Rico in its relation to the Shermai 
Anti-Trust Act as supplemented by the Clayton Act 


of 1914, 

$y an information filed in a local court of Puerto 
with a conspiracy 
local anti-trust 


Rico the respondents were charged 
in restraint 
Qn demurrers to the information, the 


of trade iolation of the 


act. local district 


court sustained the demurrers and held that the federal 


acts covered the entire field e1 aced in the local act 
and that the latter was consequently void. The Su 
preme Court of Puerto Rico accepted that view, an 


\ppeals for the 
on certiorat 


on an appeal to the Circuit Court of 
] 1 


First Circuit, its judgment was affirmed 


the judgment was reversed by the Supreme Court in an 


opinion by Mr Jr ST] ») RLAND 

The sole question for decision was whethe: 
existence of §3 of the She lal \ precluded th 
adoption of the local act 

Section 3 of the Shermat \ct declares illega 
combinations in restraint of trade “in anv territory of 
the United States or the District of Columbia” or in 
restraint of trade between the states o1 territories o1 
foreign nations. Section | of the local act declares con 
spiracies in restraint of ade to be illegal, in sub 
stantially the same terms 

In dealing with the case, the Supreme Court first 


(liscussed the extent of the operation of the Federal Act 
and concluded that it extends to Puerto Rico. The 
that the Federal Act Rico 
thought, however, not to preclude the operation of the 
local law. In this connection the Court stated its in 
ability to accept the conclusion of the Court below that 
Congress, by the Sherman Act had pree mpted the field 
and said: 


fact 
extends to Puerto was 


1 
} 


“The court below held that alth 
act contained 
Sherman Act, the pe 
the same: that the act charged in the 
under the statute was the 
nounced as 


ugh $1 of the local 
some words not to be found in § 3 of the 
rtinent were in substance 
information as a 
that de 
and that in each 
gainst the 


ith that view we 


provisions 


crime local same as 


a crime in the Sherman Act: 


instance the offense was a crime 
of the United States. \V 


sovereignty 


agree. But that 
court concluded that the act of Congress preempted the 
ground occupied hy the local act and superseded it: and 
consequently the local district court was without juri 
diction of the ottense With ¢ t cot usion we are unabl 


to agree.” 

Following this was an analysis of the Foraker Act 
of 1900 and the Organic Act of 1917, from which the 
Court concluded that the purpose of Congress was t 
Puerto Rico legislature to legis 
without limiting 
was no express 


confer power on the 
late with respect to all local 
such power to sub‘ects on 


matters 
which there 
This 


as follows in the opinion of Mr. Justice SurierRLAnt 


congressional legislation conclusion was stated 


1 


“In the light of the foregoing consideration 
the sweeping character of the 
contained in the Foraker 
1917, the 
upon the government of Puerto Rico to legislate in respect 
of all local matters is this 


including 
congressional grant of power 
\ct and the Organic Act of 


general purpos Congress to confer power 


made manifest. In connectior 
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t is significant that the only express limita 
power 1s that, in certain of its aspects, it shall be exercised 
onsistently with the provisions of the respective 
Nothing is expressed in these acts or, so far as we are 
other federal act which suggests a con 


acts 


advised, in any 


gressional intent to limit the exercise of the power of local 
legislation to those subjects in respect of which there is 
an absence of explicit legislation by Congress; and we fin 
nothing in the nature of the power or in the consequences 
likely to ensue from the duplicate exercise of it which 
requires an implication to that effect 

The contentions of the respondents, that the co 
existence of two statutes on the same subject would 


give rise to conflicting interpretations of the Acts, to 
duplication of prosecution and punishment, and t 
jurisdictional conflicts between local and federal courts 

vere all considered and found to be without merit 
The William Cattron 
Rigby for the petitioner, and by Mr. William D. Whit 
Mr. James R he 


case was argued by Mr 


ney and Zeverly for the respondents 


Corporations—Liability of Stockholders for Contri- 

bution for Tax Assessed After Liquidation 

of Corporation 

A stockholder who has paid a tax deficiency of his 
corporation, assessed after the corporation has been liq- 
uidated, is entitled to contribution from other stockholders, 
whether collection of the tax was under a special statutory 
provision, or by bill in equity. 


Phillips Jones ( orporation 7% la ( 82 Ad 
Op. 203; 58 Sup. Ct. Rep. 197 

The question presented for decision in this cas 
was whether a stockholder who has paid a corporat: 
tax deficiency is entitled to contribution from othe 
stockholders. The corporation in question was wound 


up and its assets distributed ratably among its eleven 
stockholders in 1919. In 1924 and 1925 the Commis 
sioner additional taxes against tl 
which remained unpaid in the amount of 
Phillips, a stockholder, had received liquidating divi 
dends in excess of that amount and in 1926 the Com 


mussioner assessed the amount of the unpaid tax against 


assessed le Company 


$9 306.36 


Phillips as transferee of the corporation's assets, pur 
suant to § 280 (1) of the Revenue Act of 1926 
No action was taken against any | 

Phillips having died, his executor 
company 


(a) 


} r= | 
otner stocknoidet 


contested the 


lehciency against the and the assessment 


igainst Phillips, contending, among other things, that 
the Phillips estate could not be held liable for more 
than his pro rata share of the unpaid tax. But the 


were unsuccessful as to this claim 

Thereafter, the petitioner, a corporation which was 
the real owner of the stock standing in 
paid the judgment and expenses of the 
then brought suit for contribution other 
stockholders. The District Court dismissed the _ bill 
for want of equity and its judgment was affirmed by the 
Circuit Court of Appeals. On certiorari, the Supreme 
Court reversed the judgment in an opinion by Mr 


I} illips’ nanny 
litigation It 


against 


lustTice BRANDEIS 
Declaring that “The injustice of allowing the other 
stockholders to escape contribution obvious’ the 


Court found nothing in the statutes unwritten lav 
compelling such a result In this ce 
emphasized that the liability of the 
taxes was not created bv § 280. but that such liability 
rule of 1] 


Was 


nt tion if 
PIC CUIOT t 


stockholders for 


established long 
le establishe 


existed undet law 


prior to 


he enactment of that provision, which rul 
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also that as between stockholders the burden of pay- 
ing the debts shall be borne ratably. But under § 280, 
however, the Commissioner was free to pursue Phillips 
alone for the entire amount and Phillips was unable to 
compel the joinder of other stockholders in the pro- 
ceeding 

As to right of contribution, the Court pointed out 
that the stockholder paying the tax is justly entitled 
to the remedy of contribution, irrespective of whether 
the Commissioner has collected by bill in equity or by 
virtue of § 280. The existence of such right of contri- 
hution in the circumstances was stated by the Court 
as follows: 


“The right of a stockholder transferee to contribution 
arises under the general law and does not differ from that 
of any other person who has paid more than his fair share 
of a burden. The right to sue for contribution 
does not depend upon a prior determination that the de 
fendants are liable. Whether they are liable is the matter 
to be decided in the suit. To recover a plaintiff must prove 
both that there was a common burden of debt and that he 
has, as himself and the defendants, paid more 
than his fair share of the common obligations. Every de 
fendant may set up any defense personal to 
him 


“Since the 


common 


between 
course, 


enactment of § 280, as before, a bill in 
equity against stockholder transferee is a remedy avail- 
able to the Commissioner to enforce the tax liability of 
the corporatio1 If he had resorted to that remedy he 
could have sued Phillips alone and if thereupon Phil 
lips had paid the entire tax, obviously he could have brought 


bill in equity against the other stockholders for contri- 
bution. The right is no less where the Commissioner pro- 
ceeds under § 280. This statute does not affect the duty 


of other stockholder transferees to contribute; it merely 
provides the Commissioner with a summary remedy for 
enforcing existing tax liability. \s an incident of this 
summary remedy, the Commissioner must make an assess- 
ment against the stockholder or stockholders whom he 
elects to pursue But, as each stockholder transferee is 
severally liable to the extent of the assets received by him, 
the Commissioner may pursue only one and need not make 
an assessment against other transferees. He elected to 
proceed only against Phillips; and as he succeeded in ob- 
taining payment of the whole tax from Phillips’ estate, he 
had no occasion to make an assessment against other stock- 
holders. Indeed, after the corporation’s tax had been paid 


he had no power to do so.” 


The case McCracken 
submitted 


Robert T. 


Walkinson 


was argued by 


for the petitioners. Margaret 


the cause pro s¢ 


Injunction—Discovery—Illinois Commerce 
Commission 
In a proceeding pending before the Illinois Commerce 
Commission, to determine reasonable rates for gas, an affil- 
iated company, not party to the proceedings, is not entitled 
to an injunction in a federal court to enjoin an order of the 
Commission requiring it to produce books and records, 
where it has failed to exhaust the administrative remedy 
provided by state law, whereby it could have sought ade- 
quate relief from the Commission. 
Vatural Gas Pipeline Co 
82 Ady 


of America vs. Slattery 
et al Op. 205; 58 Sup. Ct. Rep. 199. 
On this appeal 
whether the fed 


an interlocutory 


a question was presented as to 
eral district court had properly denied 
injunction, restraining the Illinois 
Commerce Commission enforcing an order 
igainst the appellant, directing it to open its records and 
supply 


from 


information for use in a proceeding pending be 


fore the Commission. The pending proceeding was tor 
the purpose of fixing rates for gas sold in Illinois by 
the Chicago District Pipe Line Company. That com- 
pany is an affiliated interest, within the meaning of the 
applicable Illinois statute, and transports gas through 
pipe lines from Oklahoma to points in Illinois, where, 
under a long term contract, it delivers it to the District 
Company. The latter is an Illinois corporation engaged 
in local commerce, selling gas purchased from the ap 
pellant. The District Company’s rates are subject to 
regulation by the Illinois Commerce Commission under 
the State Public Utilities Act. 

The Commission commenced a proceeding to de 
termine whether the District Company's rates should 
be reduced, but the appellant was not a party to that 
proceeding. On evidence before it, the Commission 
found that the appellant was an affiliate of the District 
Company and that in order to fix reasonable rates for 
the latter, an inquiry was necessary into its operating 
charges, including cost of gas purchased from the ap- 
pellant. Thereupon the Commission made an order 
directing the appellant to make available for the Com 
mission’s examination all accounts and records re- 
lating to transactions with the District Company and 
requiring the appellant to file a report of the cost of 
certain property and a statement of its income and ex 
penses in connection with its business with the District 
Company. 

The appellant, challenging the constitutional valid 
ity of the order, sought an interlocutory injunction from 
a federal district court of three judges. That court 
denied the application, holding that no case was made 
for equitable relief. On appeal, the decree was affirmed 
by the Supreme Court in an opinion by Mr. Justici 
STONE, primarily upon the ground that, under the cir 
cumstances, the appellant should have exhausted its 
administrative remedy before applying for equitable re- 
lief in a federal court. 

The first point considered in the opinion was the 
appellant's conteftion that the statute is unconstitu 
tional to the extent that it authorizes the Commission to 
obtain from the appellant’s books information as to the 
reasonableness of the price of gas sold to the District 
Company. Although the appellant recognized that the 
absence of arms-length bargaining between the affiliates 
is sufficient to support such an inquiry, it urged that 
the statute infringes the commerce clause and the Four 
teenth Amendment, because it authorizes an inquiry 
without proof of common control or absence of bargain 
ing at arms-length; and that all inquiry as to the re 
lations between the companies is forbidden in advance 
of proof of their common control or a failure to bargain 
at arms-length. 


The Court, however, was of the opinion that no 
constitutional provision renders the appellant immune 
from giving information for a legislative or judicial 
inquiry even though it is engaged exclusively in inter 
state commerce, and that there is no constitutional rule 
limiting an inquiry into the reasonableness of public 
utility rates to cases where common control of two cor 
porations exists through ownership of their voting 
stock 

The appellant also objected to the order as a first 
step in the direction of an unconstitutional action. But 
this objection was dismissed upon the ground that 
there was no showing that the Commission has taken 
or threatened any action prejudical to the appellant 

The appellant urged also that. by requiring ex 
pensive statistical reports, the order exceeds statutors 
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authority, or is so arbitrary as to place an undue burden 
on commerce and to infringe the Fourteenth Amend- 
ment, and that equity alone can afford relief because 
of cumulative penalties for disobedience to the order. 

As to these objec tions, the Court found it unneces 
sary to pass on their merits, since the statute provided 
a sufficient administrative which the appellant 
failed to invoke. In this connection, Mr. Justici 
STONE said: 

“We have no occasion to consider the merits of these 
objections. It suffices to say that the statute itself provides 
an adequate administrative remedy which appellant has 
not sought. By §§ 64 and 65 of the Act the commission 
was ; on application of 


r¢ medy 


authorized on its own 
appellant to order a hearing to ascertain whether the pres- 
ent order was ‘improper, unreasonable or contrary to law.’ 
Section 67 authorizes the commission at any time, upon 
proper notice and hearing, to ‘rescind, alter or amend any 
order or reason, 
and appellant suggests none, for rejecting the trial court’s 
ruling that the commission, asked, could have modified 
its order, or for concluding that the commission was 
without authority to tpone the date of the 
effective operation of th is to avoid the running 
of penalties, pending application for its modification 
* * 


motion or 


decision made by “Re We see no 


suspend or pos 
] 


oraer so 


ry] 
pI 


administrative 
extraordinary relief of a court 
force when resort is had to 

state officers 
the trial court 


“The rule that a suitor must exhaust his 
remedies before seeking the 
of equity, is of especial 
the federal courts to 

and the objection has been taken by 

“The extent to which a federal court may rightly relax 
the rule where the order of the administrative body is 
assailed in its entirety, rests in the sound discretion which 
guides exercise of equity jurisdiction. But there are 
cogent reasons for requiring resort in the first instance to 
the administrative tribunal when the particular method by 
which it has chosen to exercise authority, a matter pecu 
liarly within its competence, is also under attack, for there 
is the possibility of removal of these issues from the case 
hy modification of its Here the commission had 
authority to pass upon every question raised by the appel 
lant and was able to modify the order. In such circum 
tances the trial court is free to withheld its aid entirely 
until administrative remedies have been exhausted.” : 

The case was argued by Mr. Douglas F 
for the appellant, and by Mr. Harry R 
appellees. 





action ot 


restrain the 


order. 


Smith 
Booth for the 


Taxation—Gross Receipts—State Tax on Receipts 
Under Government Contract 

A state tax on gross receipts is valid as applied to pay- 
ments received by a contractor under a contract with the 
United States, where the tax is not discriminatory, and 
is not so burdensome as to interfere seriously with govern- 
mental functions. 
James v. Dravo Contractin 
125; 58 Sup. Ct. Rep. 208. 
In this case the question for decision was as to the 
coustitutional validity of a West Virginia tax on 
receipts of the respondent, 
with the United States 

The respondent is a Pennsylvania corporation en 
gaged as a general contractor, with its principal office 
and plant in Pittsburgh, Pennsylvania, and is licensed 
to do business in West Virginia. In 1932 and 1933 
it made four contracts with the Government of the 
United States for river improvements in the Kanawha 
and Ohio Rivers Che Tax 
sessed the respondent $135,761.51 


) j 
wpany, 82 \dy 


Cp, 


2TOSS 
= | 


paid to it under contracts 


State Commissioner as 


(taxes and penal 
tres) on Yross amounts received from the L'nited State S 


under these contracts lo enjoin collection of the taxes 


as constitutionally invalid, the respondent sued in a 
federal court in West Virginia. After a hearing befor: 
three judges a permanent injunction was granted. On 
appeal a reargument directed by the Supreme 
Court and the Attorney General was asked to present 
the the 
sented. Thereafter the decree was reversed by the Su 
preme Court by a divided bench, Mr. Cuter Justici 
HuGues delivering the prevailing opinion 

The opinion deals with two main questions: (1) 
the territorial jurisdiction of West Virginia to levy th 
tax, and (2) the constitutional validity of the tax as a 
burden on operations of the Government 

Since the State has jurisdiction t 
on operations within its territorial limits, the first 
question was resolved into two aspects, (1) as to worl 


was 


views of Government, on the qu 


estions prt 


done outside the state, and (2) as to work done within 
West Virginia. The latter phase was again subdivided 
into three subdivisions, as to: (a) work done in the bed 
of rivers, (b) work done on property of the Federal 
Government on the banks of the rivers, and (c) work 
on property leased by the respondent and used 
accommodation of its equipment. As to work done out 


: 
for th 


side of West Virginia it appeared that a large part o 
it was performed in Pennsylvania, such as preas 
sembling, testing, fabricating and storing materials 
As to these activities, the Court said: 

“Tt is clear that West Virginia had no jurisdiction to 
lay a tax upon respondent with respect to this work don 
in Pennsylvania. As to the material and equipment ther« 
fabricated, the business and activities of respondent i) 


West Virginia consisted of the installation at the respective 
sites within that State and an apportionment would in any 
event be necessary to limit the tax accordingly.” 

As to work done within West Virginia, the qu 
was whether the Government had 
clusive jurisdiction over the various sites, it being 
recognized that the State would be pows rless to lay thi 
tax if the United States has acquired exclusive juris 
diction. 

Turning first to work done in the beds of rivers 
it was pointed out that title to the river beds 
in the State and that it has retained terriorial 
tion subject to the exercise of a dominant federal right 

The status most difficult to determine was that 
lands acquired by the United States by 
condemnation. It appeared that lands on the 
banks were acquired from private interests, the Govern 
ment obtaining title in fee simple. 


tion 


remaliis 
jurisdic 
of 
purchase 01 
I river 


The respondent con 


tended that, under Article 1, Section 8, Clause 17 of 
the Constitution, the United States acquired exclu 
sive jurisdiction. That clause provides 

“The Congress shall have power 

“To exercise exclusive Legislation in all Cases what 
soever, over such District (not exceeding ten Miles square 


as may, by Cession of particular States, and the acceptance 
ot Congress, become the Seat of the Gov 
United States, and to exercise like Authority ove ill 
Places purchased by the Consent of the lature of the 
State in which the Same shall be, for the Erection of Forts 
Magazines, Arsenals, dock-vards, and other needful Build 
ings.” 

In dealing with this question, the Court erecter 
the State’s contention that the locks and dar in the 
present case were not needful buildings 

The Court observed also that the state legislature 
by general statute had given its consent to acquisition of 
lands by the United States 


raised as to thr 


Questions, however, wert 
construction and effect of the consent 
After analysis of the j 


State’s consent 


f 














REVIEW OF RECENT SUPREME CouURT DECISIONS 


1 


ra 
‘ 
oe) 





precedents, the Court pointed out that in many cases it 


may be advantageous to the Government as well as to 
the State to have the latter reserve concurrent jurisdic 
tion over lands acquired, and concluded that nothing 
in Clause 17 requires that the State’s consent must be 
without reservation. With respect to this, the opinion 
stated : 

Federal Government is the same 


“The result to the 
whether consent refused and cession is qualified by a 
reservatiol ncurrent jurisdiction, or consent to the 





acquisitior nted with a like qualification. As the 
Solicitor Gene is pointed out, a transfer of legislative 
jurisdiction th it not only benefits but obligations, 
and it may | desirable, in the interest both of the 
national government and of the State, that the latter should 
not be enti1 usted of its jurisdiction. The possible 
importance of reserving to the State jurisdiction for local 
purpose nvolve no interference with the perform- 
ince of governmental functions is becoming more and more 
clear as tl tivities of the Government expand and 
large area the States are acquired. There appears 
to be nm ( y the United States should be com- 
elled to exclusive jurisdiction or the State be 
compelled t t in giving its consent to purchases. 
“Nor é governmental consent is essential, 
the consent be granted upon terms appropriate to 
the subject and transgressing no constitutional limitation 
hus, as a State may not be sued without its consent and 
‘permissio1 ltogether voluntary’ it follows ‘that it may 
prescribe t t and conditions on which it consents to 
be sued lreaties of the United States are to be mad 
with the advice and consent of the Senate, but it is familiar 
rractice for tl Senate to accompany the exercise of this 
authority with reservations The Constitution provides 
that no State thout the consent of Congress shall ente: 
nto a con t with another State. It can hardly be doubted 
that in givi nsent Congress may impose conditions. 
Claust itains no express stipulation that the 
onsent of t tate must be without reservations. We 
think that such a stipulation should not be implied. We 
ire unable to reconcile such an implication with the 
reedom of the State and its admitted authority to refuse 
or qualify ce ns of jurisdiction when purchases have 
heen mad { consent or property has been acquired 
\ onde i I In the present case the reservation by 
Vest Virgi1 concurrent jurisdiction did not operate 
to deprive the United States of the enjoyment of the prop 
erty for th es for which it was acquired, and we 
re of tl t the reservation was applicable and 
effective 
\s t eased by the respondent and used 
oO acco! te its equipment, the Court ruled that 
such propert vas clear] within the territorial juris 
diction of the Stat 
The questions of territorial jurisdiction of the 
State havi n thus decided, and having been sus 
tained exce wort done outside the State’s 
boundarie m was given to the constitutional 
question whether the exaction is an undue burden on 
he ope the Federal Government. In ap- 
roa f estion, the Court stated that the So 
licitor Gene the United States had supported the 
State’s cont that the tax is valid. In an analysis 
FP tn metess f the tax, the Court emphasized that it 
not | United States, its property or 
officers : n¢ n instrumentality of the United States 
ior on any contract of the United States; and that it is 
ot discriminatory [he application of the principle 
hat one sove n may not interfere, by taxation, with 
he operatior nother, in our dual system, was dealt 
vith as fo 
The apt t of the principle which denies validity 
) | t ed the observing of close distinc- 





tions in order to maintain the essential freedom of govern 
ment in performing its functions, without unduly limiting 
the taxing power which is equally essential to both nation 
and state under our dual system. In Heston v. Charleston, 
(2 Pet. 449), and Pollock v. Farmers’ Loan & Trust Co., 
(157 U. S. 429), taxes on interest from government secur- 
ities were held to be laid on the government’s contract 

upon the power to borrow money—and hence were invalid 
But we held in Willcuts v. Bunn, [282 U. S. 216] that 
the immunity from taxation does not extend to the profits 
derived by their owners upon the sale of government bonds 
We said (/d., p. 225): ‘The power to tax is no less essen 
tial than the power to borrow money, and, in preserving 
the latter it is not necessary to cripple the former by 
extending the constitutional exemption of taxation to those 
subjects which fall within the general application of non 
discriminatory laws, and where no direct burden is laid 
upon the governmental instrumentality, and there is only 
a remote, if any, influence upon the exercise of the func 


tions of government.’ ” 

Following this, an analysis of certain precedents 
was set forth. Particular attention was given to the 
rulings in Panhandle Oil Co. Knox, 277 U.S. 218, 


z 

and Indian Motorcycle Co. v .United States, 283 U.S 
570, one holding sales taxes invalid on sales to the 
United States and the other condemning a federal tax 
on the sale to a municipal corporation of Massachusetts 
The Court declared that these cases have been distin 
guished, and must be limited to their peculiar facts 

In support of the tax, some reliance was placed 
upon Alward v. Johnson, 282 U. 5. 509, which sus 
tained a state tax upon gross receipts of an independent 
contractor carrying the mails, and on Fidelity & De 
posit Co. v. Pennsylvania, 240 U. S. 319. 

Summarizing his review of many cases, the Cire! 


Justice said: 

“These decisions show clearly the effort of the Court 

in this difficult field to apply the practical criterion to which 
we referred in Willcuts v. Bunn, supra, and again in 
Graves v. Texas Company, supra. There is no ineluctable 
logic which makes the doctrine of immunity with respect 
to government bonds applicable to the earnings of an 
independent contractor rendering services to the Govern 
ment. That doctrine recognizes the direct effect of a ta» 
which ‘would operate on the power to borrow before it 
is exercised’ . and which would directly affect the gov 
ernment’s obligation as a continuing security. Vital con 
siderations are there involved respecting the permanent 
relations of the government to investors in its securities 
and its ability to maintain its credit,—considerations which 
are not found in connection with contracts made from 
time to time for the services of independent contractors 
And in dealing with the question of the taxability of such 
contractors upon the fruits of their work, we are not bound 
to consider or decide how far immunity from taxation is 
to be deemed essential to the protection of government in 
relation to its purchases of commodities or whether the 
doctrine announced in the cases of that character which 
have cited deserves revision or restricfion. 
“The question of the taxability of a contractor upon 
the fruits of his is analogous to that of 
the taxability of the property of the contractor which is 
used in performing the services. His earnings flow from 
his work; his property is employed in securing them. In 
both the taxes increase the of the work and 
diminish his profits. Many years ago the Court recognized 
and enforced the distinction between a tax laid directly 
upon a government contract or an instrumentality of the 
United States and a tax upon the property employed by a 
agent or contractor in performing services for the United 
States.” 


we 


services closely 


cases, cost 


Thon pson v 


579, and Railroad Compan 


Metcalf & Eddy Mitchell 


Following these and references to 
Pacific Railroad, 9 Wall 
v. Peniston, 18 Wall. 5, 
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269 U.S. 514, was cited hat case sustained a tederal 


income tax on the earnings of a contractor from serv 


ices rendered to a political subdivision of a state. Since 


the reasoning in that decision was cited as controlling 
here, the Court's analysis of it is of special importance 


As to it, Mr. Cuier Justice Hucnes 
‘The 


ings of an 
contract arose in 


514. 


Said 


taxation of the earn- 
nder a government 
Vitchell, 269 U. S 
political subdivisio1 
of a State and the contractor's earnings were held to be 
subject to the federal tax. That was a pivotal 
decision, for we had to meet the question whether the earn 
ings of the contractor stood upon the same footing as 
interest upon government securities or the income of a1 
instrumentality of government. It is true that the tax 
was laid upon net income the tax upon the earn 
the contractor had been regarded as imposing 
direct burden upon a govern ugency, the fact that 
the tax was laid upon net income would not save it unde 
the doctrine of Gillespie v. Oklahoma, supra. And if the 
doctrine of the immunity of interest upon government bonds 
had been deemed to apply, the tax would have been equall) 


question of immunity fror 
independent contractor 
Vetcalf Edd) 
The services were rendered t 


income 


ings of 


7 
ental 


bad whether the tax was upon net or gross income The 
ruling in Pollock v. Farme Loan Trust Compan 
supra, related to net income The uniform ruling in sucl 
a case has been that the interest upon government secur 


income for the purpose 
income. The pith of 
Eddy is that gover 

services of an independ 


ties cannot be included in gross 
of an income tax computed upon net 
the decision in the case of Metcalf 
ment bonds and contracts for the 
ent contractor are not upon the same footing. The decision 
was a definite extend the doctrine of cases 
relating to government se and to the instrumental 
ities of government, to earnings under contracts for labor 

“The reasoning upon which that decision was 
is controlling here. We recognized that in a broad sense 
‘the burden of federal taxation necessarily sets an economi 
limit to the practical operation of the taxing power of the 
States and vice ‘Taxation by either the state or 
the federal government affects in measure the cost 
of operation of the other.’ As ‘neither government may 
destroy the other, or control in any substantial manner 
the exercise of its powers,’ we said that the limitation upon 
the taxing power of each, so far as it affects the other, 
‘must receive a practical construction which permits both 
the minimum of interference each with 
limitation cannot be so varied or ex 
either the taxing power ot 
or the appropriate 
affected by 


refusal to 


urities 


based 


1 
ver sa.’ | 


mie 


with 
and that 
seriously to impair 


to function 
the other ; 
tended as 
the government imposing the tax 
exercise of the functions of the 
© ses 

“We said further that the nature of the governmental 
agencies or the mode of their constitution could not b 
disregarded in passing on the question of tax exemption 
as it was obvious that an ight be of such a char 
acter or so intimately connected with the exercise of 
; duty by the one govern 


government 


agency n 


power or the performance of a 


ment ‘that anv taxation of it by the other would be such 
a direct interference with the functions of government 
itself as to be plainly beyond the taxing power.’ And 


it was on that principle that ‘any taxation by one govern- 
ment of the salary of an other, or the public 
securities of the other, or an agency created and controlled 
by the other, exclusively to enable it to perform a gov 
ernmental function,’ was prohibited. We concluded that 
a non-discriminatory tax upon the earnings of an inde- 
pendent contractor derived from services rendered to the 


1: 1 
otneer of tne 


Government could not be said to be imposed ‘upon an 
agency of government in any technical sense and could 
“ | sarfavcence with 
l € ce Lith 


government or 


not ‘be deemed to be an inte 
sub 


an impairment of the efficiency 
stantial way’ . 
“While the 17 f case ne ol 


1 the pr t | riterion if idopts are 


its agencies in any 


1 federal tax, the 


clearl 


reasoning an 


applicable to the case of a state tax upon earnings unde 
a contract with the Federal Government 
The respondent relied upon decisions in the field 


of interstate commerce holding invalid ta 


interstate 


gross income of a taxpayer derived from 


merce ; but these cases were distinguished on the ground 
that persons engaged in such commerce have unity 
in their own right, whereas the respondents claim 1s 
that the tax is a burden on the Government Phe 
latter was characterized as derivative from the Govern 


ment, but one which the Government disclaims 
In conclusion, the Court noted that the ultimat 


basis of the attack on the tax is that the exaction 
increases the Government’s cost of operations n ré 
jecting this basis, the Court expressed the view that 


that is not always the result of such a tax and, furthet 





more, that even so it would not necessarily invalidate 
the tax. This view of the matter was amplified as fol- 
lows: 

“The contention ultimately rests upon the point that 
the tax increases the cost to the Govert f the service 
rendered by the taxpayer. But this is not necess s 
[he contractor, taking into consideration the state of the 
competitive market for the service, may be willing to bear 
the tax and absorb it in his estimated fit rather thar 


lose the contract. In the present case, it stipulated that 


respondent’s estimated costs of the respective works, and 
the bids based thereon, did not include, and there was not 
included in the contract price paid to respondent, any 
specified item to cover the gross receipts tax, althougl! 


respondent knew of the West Virginia act 


and respondent’s estimates of cost did include ‘compensa 
tion and liability insurance, construction bond and proj 
erty taxes.’ 

“But if it be assumed that the gross receipts 








to the Government, that fact woul 
With respect to that effect, a tax on 


differ trom 


increase the cost 
invalidate the tax. 
the contractor’s gross receipts would not 
tax on the contractor’s property and equipment 


1 
ily used in the performance of the contract. Con 
such a tax may validly be laid.” 
The decree was reversed for further proceed 


ings in conformity with the opinion 

Mr. Justice Roperts delivered a dissenting opin 
ion in which Mr. Justice McReyNo.ps, Mr. Justi 
SUTHERLAND and Mr. Justice BUTLER joined 


Regretting his inability to concur in the Court's 
opinion, Mr. Justice Roperts stated that the judg 


ment, by implication, seems to overrule a 
precedents and to leave the application of the rule un 
certain and unpredictable. 











Preliminary to an analysis of the instant case h« 
described the origin of the principle in question in these 
terms: 

“The doctrine which forbids a state to interfere with 
the exercise of federal powers does not have its origin 
in the common law exemption of the sovereign from regu 
lation cr taxation. It springs from the necessit main 
taining our dual system of government The attempt to 
use it [the power of taxation] on the means employed by 
the government of the Union, in pursuance of the consti 
tution, is itself an abuse, because it the usu n of 





a power which the people of a single State cannot give 
We find, then, on just theory, a total failure of this 
. 


inal right [of the states] to tax the means employed by 
the government of the Union, for the e: 


powers.’ ‘The immunity is derived from the Constitutiot 
in the same s2nse and upon the same pt that it would 
he if expressed in so many words.’ 

In the dissent, it was agreed that the tax 1s not 


vernment 


was also 


itself, or upon 


recognized that the respondent 


upon the Ge 
officers, and it 














ReViEW OF RECENT SUPREME CouRT DECISIONS 


len 
“sy 





| 
Is not an age! mstrumentatit 


y of the United States. 

Notwithstanding this, Mr. Justice ROBERTS was 
of the opinion that the tax directly burdens and impedes 
operations of the Government, within the scope of the 


inciple of 1 nity In explanation of this view, he 


hallenged tax is not, in terms, laid 


l agree 
upon the contract of the government, but I am of opinion 
that it directly burdens and impedes the operations of the 
United States within the reason and scope of the principle 
f immunity and according to the application of that prin- 
ciple in nu isions of the court. If this be so, 


is not in terms upon the contract 

rV nt, the appellee is an independent con- 
tractor, the tax non-discriminatory, or that it is not 
il mint cannot serve to exculpate the statute 





EXCessIvVe 

from the charg it it transgresses the rule. These con- 
sidrations, as repeatedly he are irrelevant where the tax 
falls directly, immediately, and palpably upon an operation 
of the federal ¢ rnment or a means chosen for the 
xercise ot t ers.’ 

Then followed a discussion of decisions dealing 
vith the proper application of the rule of immunity ot 
Ope rations of « sovereign from taxation by the other. 
lhe decisions ted include, among others, those in 


volving taxes one contracting with the Government 
such as a tax 1 telegraph company on messages 
transmitted by the Government, a tax on United States 
certificate btedness, payable in the future and 
issued in payment for supplies, a sales tax on com 


modities sold to the Gaovernment, and a tax on storage 
or withdray from storage essential to the sale 
of a comme contracted to be delivered to the 
United States Taxes of this type were cited as illus- 
trations of forbidden burdens on governmental opera- 
tions and were distinguished from various other im- 
posts ‘which bear merely upon the obligee of a govern- 
ment contract for the exercise of the privilege having 


yntractual nexus between him and 
Illustrations of the latter form 


1 
no relation 


the government 


of tax included franchise taxes measured by assets or 
income, whi nclude federal securities or interest 
thereon, and death taxes on the transfer of federal 
securities 

Special emphasis was placed on Panhandle Oil Co. 
vw. Mississippi, 277 U. S. 218, Indian Motorcycle Co. 
v, United States, 283 U. S. 570, and Graves v. Texas 
Ce. 298 U. S. 393, and it was pointed out that the 
Solicitor General conceded that they must be overruled, 
if the test proposed by him should be adopted, namely, 
that validity depends on whether the statute discrim- 
inates against the Government and in favor of other 
taxpayers 

Commenting on the test proposed, and pointing out 
that it is not clear how far the majority has adopted 
that test, Mr. Justice Roperts said: 

“The Solicitor General as amicus curiae proposes a 


single test of the constitutionality of a state tax upon the 
operations of the United States, or the means chosen for 


the execut f its powers. That test is whether the taxing 
statute discriminates against the government and in favor 
of other tax He frankly admits that if the proposed 
‘riterion be adopted we must overrule /ndian Motorcycle 
Company 7 nited States, 283°U. S. 570: Panhandle O:l 
Company v. M sippi, supra; and Graves v. Texas Com 


pany, 298 U 393. He professes himself, as I am, unable 


to distinguisl iles tax or a tax upon storage preliminary 
to sale t | United States from a gross receipts tax 
upon good nd services furnished the government. In 
brief filed as amicus curiae in Graves v. Texas Company. 

pra, he urged the court to hold such a tax imposed on 


easoline unde ntract to the United States invalid as 


an unconstitutional impediment and burden upon the opera- 
tions of the government. It is said that these cases have 
been distinguished. But in the cases distinguished from 
them the tax was found to be one on the property of a 
contractor with the United States, or on its net income, 
not on the gross receipts of his contract with the govern- 
ment. To distinguish them from the present case is not 
to rely upon any principle but upon the mere name or 
label given to a tax. Such distinctions only serve to con- 
tuse. 

“I do not think the Solicitor General in brief or argu 
ment answered the question propounded by the court in 
the present case: whether the tax is invalid as laying a 
burden upon the operations of the federal government. He 
responds that the tax is valid in spite of the fact that it 
lays such a burden. Thus he states: ‘We have indicated 
that a tax upon the contractor, the sole result of which 
is to increase the cost to the sovereign by the amount of 
the normal tax burden, presents no interference with its 
operations.’ Again he says that the imposition of the tax 
in question ‘is in no sense a threat to the capacity of the 
government to perform its functions.’ 

“Thus it appears that, in his view, a non-discriminatory 
state tax is to be judged not by the ‘burden’ it imposes, 
but by the extent of its ‘interference’ with the functioning 
of government. If this be the test, no tax, however great, 
can prevent such functioning, so long as the United States’ 
taxing and borrowing powers remain adequate to meet 
the ordinary expenses of its operations and the added cost 
of state taxes thereon. The adoption of any such theory 
would require the overruling not only of the three decisions 
the Solicitor General singles out for deletion, but literally, 
scores of others, beginning with McCulloch v. Maryland 
and ending with Graves v. Texas Co., 298 U. S. 393, de 
cided at the 1935 term in accordance with the views then 
earnestly pressed upon us by the Solicitor General. 

“It is not clear to what extent the court’s opinion 
adopts the doctrine advocated by the government. It is 
said merely that the appellee is an independent contractor, 
that the tax is non-discriminatory and is not laid upon the 
contract of the government; and it is suggested that if in 
the view of Congress the burden of such a tax becomes too 
heavy, Congress has the means of redress. Whether one 
or all of these factors is requisite to justify the exaction 
we are not told.” 


The dissenting opinion also stressed the point that 
the validity of the tax does not turn on whether it is 
exorbitant or merely a “normal tax burden.” Criticizing 
the validity of this as a test, Mr. Justice Roperts said 

“Chief Justice Marshall denied the existence of the 
power. From that day to this the court has consistently 
held that the question is not one of quantum, not one of 
the weight of the burden, but one of power. 


“No one denies the competence of the Congress to 
waive the immunity in whole or in part. But this is the 
reverse of saying the power to tax federal means and opera 
tions exists in the states subject to veto by Congress of 
any exorbitant ewercise of the power. And it may be 
pertinent to suggest that, if, as the court has always held, 
the immunity is reciprocal, the state legislatures, by a 
parity of reasoning, ought to have the power to prohibit 
federal taxes upon state operations, if they be deemed im 
moderate. 

“It must be evident that if the principle of federal im 
munity is to be preserved, if all that the court has said 
respecting it is not to be set aside, the gross receipts tax 
under review cannot be rescued from condemnation by 
the circumstances that it bears upon an independent con 
tractor, does not discriminate, and is not so burdensome 
as seriously to interfere with governmental functions.” 

The case was argued by Mr. Clarence W 
Meadows for the appellant, and by Mr. William S 
Moorhead for the appellee, and by Mr. Solicitor Gen 
eral Reed for the United States as amicus curiae by 
special leave of court 
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Constitutional Law—Territorial Jurisdiction of 
States and United States 

Under the Constitution, the consent of a State to the 
acquisition of lands within its borders by the United States, 
for the latter’s purposes, may be given with a reservation 
to the State of concurrent legislative authority, consistent 
with the Federal enterprise. 
quirement that the United States must acquire exclusive 
legislative authority. 


There is no constitutional re- 


Silas Mason Co.. Inc., 2 Tax Commission of 
IVashington, 82 Ady. Op. 154; 58 Sup. Ct. Rep. 233 
In this case the question presented as to the con 
titutional validity of a state tax was similar to that 
involved in Jaze Dravo Contracting Company, 


herewith reviewed, and as to such question that 


case 
was held to be controlling 


In addition, tl the issue 


icr¢ WaS also involved 
whether the work, from which the gross receipts sub 
ject to tax were derived, was performed on lands sub 


ject to the exclusive legislative jurisdiction of the 


United States 
The validity of the tax and the 


State’s territorial 


jurisdiction were both sustained by the State Supreme 


Court in the two cases under review, and on appeal the 
d by the Supreme 
HUGHES 


the Solicitor General sup 


judgments of that court were affirm 
Court Mr. Cire 


llere, as in the Dravo case, 


in an opinion by JusTICI 


ported the decree of the court be low 
to tax were received 


United 


The gross receipts held subject 
by the appellants under the contracts with the 
States whereby they undertool 
the 
Project. 


construction work on 


Basin Project and the 
1 
i 


Grand Coulee 
divided into three 

United States from 
Washington; (b) lands acquired from 


~ 


Columbia 
The lands involy 
classes: (a) lands acquired by the 
the State of 
individual owners through purchase or 
and (c) Indian tribal lands 

The limited Scop of the issue 
by the Court, as follows: 


ec were 


condemnation 
involved was stated 


“No question is presented as to the constitutional au 
thority of Congress for this enterprise or to 
acquire the lands necessary or appropriate for that pur 
pose. There is no contention that the State may interfere 
with the conduct of the enterprise. The question of ex 
clusive territorial jurisdiction is distinct. That question 
assumes the absence of any interference with the exercise 
of the functions of the Federal Government and is whether 
the United States has acquired exclusive legislative author 
ity so as to debar the State from exe rcising any legislative 
authority including its taxing and police power in relation 
to the property and activities of individuals and corpora 
tions within the territory The acquisition of title by 
the United States is not sufficient to effect that exclusion 
It must appear that the ynsent or cession, has 
transferred to the United States that residuum of jurisdic 
tion which otherwise it would be free to exercise.” 


, 
I 
ta nrovide 
to provide 


tate, by ¢ 


After a review of all the facts and pertinent legis 
lation on the subject, the Supreme Court concluded that 
jurisdiction been 


as to no class has exclusive federal 
established. 

The conclusion of the Cor 
from the State were 
legislative authority was stated as follows: 


irt that the lands acquired 


not subject to exclusive federal 


“Neither in the statutes governing the proceeding ini 


tiated by the Secretary of the Interior nor in the state 
statute was there provision for acquisition by the United 
States of exclusive legislative authoritv over the lands of 
the State to which title was thus obtained. This is true 


with respect to all the lands mentioned in the Secretary 





the bed of the river, the shore lands 
the designated uplands including school lan 
As to lands acquired by purchase or condemnation 


notice embracing 





from individuals, the Court reached the following con 
clusion: 

“Appellants argument connie I t that 1 
hot only override the construction of the tate tatu ) 
the state court but that we must construe the statu a 
compelling the lederal Government to assume an exclusive 
legislative authority which it did not need, which it ha 
not accepted or exercised, and against the irden ot whi 
it has sought to protect itself by securing state co yperation 
in accordance with the express authorizat of Congre 
We find no warrant for such action.” 

lhe analysis and conclusion set forth as to the first 


two classes of lands were found controlling also as t 


the Indian tribal lands, and they too were found to b 
not subject to exclusive federal legislative authorit 

Mr. Justice McRryNnotpbs, Mr. | 
LAND, Mr. Justice BUTLER and Mr. Justice RosBerts 
dissented for the reasons set forth in the 
opinion in James v. Dravo Contracting ( 

The case was argued by Mr. B. H. 
appellants and by Mr. E. P. Donnelly for the appellees 

David H. Ryan vs. State of Washingt 
volving the same question, was also affirmed in the 
opinion. Messrs. E. D. Weller and B. H. Kaizer 
the cause on original argument for appellant, and Mi: 
John W. Davis on reargument. Messrs. | 
lenbach and E. |’. Donnelly argued the caus 


lees on both the original argument and reargument 





Summaries of Holdings in All 
Other Opinions in December 


Government Securities—Acceleration of Maturity 
—Right to Interest—Gold Clause 


Smyth / recutor cle ( ited Sfat L/ 


Terminal Co. v. United States; United States v. Ma 
chen. 82 Adv. Op., 58 Sup. Ct. Rey Nos. 42, 43, 


+ 


ind 198, Decided December 13, 1937 


Certiorari to review two judgments of the Court 
of Claims and one of the Circuit Court, all involving 
the single que stion whether a notice « call issued by 
the Secretary of the Treasury for redemption of Lib 
erty Loan Bonds was effective to terminate running of 
interest on the bonds from the designated redemption 
date. The bonds provided that they might “be re 
deemed and paid at the pleasure of the United States” 
on or after a fixed redemption date, “or on any semi 
annual interest payment date . at the face value and 


interest accrued at the date of redemption on notice 
published at least three months pri 

and that “from the date of redemption des 
ignated in any such notice interest on the bonds called 
for redemption shall cease.” Each bond provided that 


T 
principal and interest should be “payable in United 


+ 


, , 
ne redemption 


date 


States gold coin of the present standard of value 

Che secretary issued a notice of call for red mption on 
an interest date prior to that fixed for payment in the 
bond rhis notice was published after the passage of 


the Joint Resolution of 1933 by which all gold obliga 
dollar 


gainst 


tions were required to be discharged dollar for 
and which declared voi 
public policy all provisions calling for g 
()n the date specified in the Secretary’s notice, the fiscal 
of the United 
currency, 


in lawful currency, 





States were ready to redeem in 
but 


agents 


le gal tender 


had not been instructed by 
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~— 





the Secretary to redeem in gold coin. The holders of 
the bonds in two cases demanded redemption in gold 
or its equivalent in dollars under the bond. This was 
refused, and each bondholder brought suit for payment 
in current dollars of the interest that would have been 
due on the date of suit had the date of maturity not 
been accelerate 

The Cou 


1 


Mr. Justice Corbozo 
held that the effect of the exercise by the Government 
of the “redemption” the bond was to 
accelerate the maturity date so that, upon publication 
new date was substituted as if it had 

beginning Therefore, on the new 
interest 


opinion by 
provisions of 


of the notice the 
been there at the 


receive ceased, 


date of maturity the right to 

just as it would have ceased after the fixed date of 
maturity if the notice had not been issued. The opin 
ion examine bond holders’ contention that the 


notices here were inadequate to accelerate maturity, 
supplemented by the gold clause resolu 
tion of Congress the payment to be made is not the 
payment promised in the letter of the bond. The opin 
contention on the ground that the call 
merely gave notice that, on the accelerated date, the 
uld pay whatever might be due under 
the bond and that the existing law at the payment date 
would determine what is payable. Thus the Secretary 
of the Treasury’s belief as to what might be the meas 
ure of payment at that time were of no controlling im- 
ation to the notice of call. The opinion 


because whet 


ion rejects 


Government 


portance in rel 


also rejects the contention that the existence of the 
joint resolution amounted to an anticipatory breach 
voiding the notice from its inception on the election 


of the bond holder for the reason that the contract is 
a unilateral one to which the doctrine of anticipatory 
breach is not applicable, and because in any event its 
application would not effect the rights of bond holders 
to postpone the time of payment, and because the Gov- 
ernment was not under a duty under the contract to 
keep dollar value constant throughout the duration of 
the obligation 


As to the 


payment the 


contention that because on the date of 
gold resolution remained unrepealed, the 
nullities at that time, if not before, the 
opinion concludes that at the payment date, accelerated 
maturity was an accomplished fact. This gave the 
bond holder only a right to receive whatever payment 
was in accordance with law, and, re- 


notices became 


of the principle 
he validity of the form and measure of pay- 


gvardless oOo} 
f principle, the right to interest did not re- 


1 


ment ot ti 


Main 

The opinion also expressly states that no question 
of constitutional law is involved in the court’s decision 
and respective of the validity of any monetary 
legislation, the maturity of the bonds was accelerated 
by valid notice and the right to interest had ended. 

The Court also rejects the contention that the 
Secretary's call was issued without authority of Con- 
gress and it determines that the Act of March 18, 1869, 
which placed restrictions upon the redemption by the 
government, of interest-bearing bonds, is no longer 
binding and is, therefore, inapplicable. 


that 
illad 


Mr. Justice McREyNo tps, Mr. Justick SUTHER 
LAND and Mr. Justice BUTLER dissented. 
Mr. Justice STONE concurred in the result, in a 


separate opinion, in which he declared that the govern- 
ment’s privilege to accelerate maturity, was conditioned 
by the terms of the bond upon “redemption” which in 
turn depends not only upon notice but also upon pay- 

liness to pay in accordance with the terms 


ment or reaqdi 


of the obligation ; that because the bonds promised pay- 
ment in gold dollars or their equivalent, the privilege 
of acceleration had not in these cases been properly ex- 
ercised, unless the gold clause resolution of Congress 
is valid legislation. He then examines the constitu 
tionality of this resolution, and concludes that it was a 
constitutional exercise of the power to regulate the 
value of money, and that it is equally applicable to gold 
payment clauses in government bonds as it is to those 
in bonds issued by private individuals. 

Mr. Justice Back concurred separately, with a 
statement that since he agreed with the opinion of Mr. 
Justice Carpozo, he did not consider it appropriate 
to express any opinion as to the validity of the gold 
clause resolution. 

The dissenting opinion of Mr. Justice McRey 
NoLDs in which Mr. Justice SuTHERLAND and Mr. 
Justice BuTLer joined, concludes that the notice of 
the secretary did not operate to accelerate the date of 
payment, because, since the United States did not in 
good faith intend to redeem and pay the bond in ac- 
cordance with its terms, i. e., that it be paid in gold 
or its equivalent, an essential condition precedent upon 
which the option to mature depends had not been per- 
formed. 

The case was argued November 18, 1937, by Mr. 
Robert A. Taft for the petitioners in Nos. 42 and 43 


and by Mr. Solicitor General Reed for the United 
States and by Mr. H. Vernon Eney for the respondent, 
in No. 198 


National Banks—Insolvency—Partnership— 
Set-Off—Rules of Decisions 

Willing, Receiver, etc. vs. Binenstock, individually, 
etc., etal. 82 Adv. Op. 196, 58 Sup. Ct. Rep. 175. [No 
36, decided December 6, 1937. | 

Certiorari to review a circuit court judgment in 
volving the right of the surviving member of a partner- 
ship to have allowed as a set-off to a joint firm indebt- 
edness to an insolvent national bank, the amount of 
the individual deposits of the partners in that bank. 

The Court, in an opinion by Mr. Justice SUTHER- 
LAND, held that the District and Circuit Courts had not 
incorrectly construed the state law of Pennsylvania as 
allowing individual claims to be set-off in equity against 
a joint liability even though the party asserting the 
joint liability is solvent, and agreed with that interpre 
tation of the Pennsylvania decisions. The opinion also 
finds that there is no conflict on this point between de 
cisions of the state courts and those of the lower fed 
eral courts and that, therefore, there is no need to 
consider the applicability of the Rules of Decisions Act 
as interpreted in Swift v. Tyson 16 Pet. 1, and it finds 
that the application of the Pennsylvania rule does not 
conflict with the National Banking Act provisions (12 
U. S. C. 194) for a “ratable dividend” on all proved 
or adjudicated claims. It therefore approved that part 
of the judgment which, allowed the set-off of the de 
posits against the partnership’s own notes 

\s to that part of the circuit court holding which 
required the surrender by the bank to the partner of a 
note executed to the partnership and discounted for it 
by the bank, the opinion finds that if the maker was 
solvent, such a set-off of the partnership secondary lia 
bility as endorser was improper, since it would enable 
the endorser to collect the full amount of the note by 
indemnity from the maker and at the same time to 








receive a larger amount of his deposit than other de 


positors. Therefore, the Court remanded the case for 
further consideration of the maker’s solvency. 

The case was argued November 17, 1937, by Mr 
Kane and M1 


Mi Robert | 


(seorge |” 


Met 


lames MM Barse, for peti 


tioner, and by racken for the re 


spondent 


Reinsurance—Liability of Reinsurer 
lidelity cF Deposit ( ompany oT Var vland i's Pink 
82 Adv. ¢ yp. 200, 58 Sup. Ct 162 | No. 38, De 


ape. 
1937 


Rep 
ciled December 6, 
Certiorari to the Circuit Court involving the ques 
tion of liability of a reinsurer under the 1930 standard 
form of reinsurance agreement. The Court, in an opin 
ion by Mr. | McReynoips held that in the 
light of surrounding circumstances the wording of the 


JUSTICI 


form requires proof of payment by the reinsured as a 
prerequisite to the reinsurer’s liability and that proof 
of lability to pay is not sufficient 
Tue Crier Justici 
The case was argued on 
Harold L. Smith for the 
Waldman for the respondent 


took no part in the case 
November 18, 1937, by 
Mr. and by My 


Irvin 


petitioner 


Constitutional Law—Due Process—Privileges and 
Immunities—Criminal Law—Appeals by State— 

Double Jeopardy 
\dv 


Decided 


27) 


58 Sup 


1937. | 


Palko v. Connecticut. 8&2 
Ct. Rep. 149. | No 


Appeal from the Supreme Court of Errors of Con 


( p 
135 December 6, 
necticut involving the constitutionality of a state stat 
ute Stat., § 6494) permitting appeals in 
criminal cases to be taken by the state. The statute 
was challenged as in conflict with the due process and 


(Conn, Gen. 


privileges and immunities clauses of the Fourteenth 
Amendment because it puts the accused in double 
jeopardy 

In an opinion by Mr. Justice Carpozo the Court 
examines the argument that whatever would be a vio 
lation of the original bill of rights (of which the Fifth 
Amendment, creating immunity from double jeopardy, 
is a part) if done by the Federal Government is equally 
unlawful by force of the due clause of the 
Fourteenth Amendment if done by a This rule 
the opinion rejects, and draws a line of demarcation 
between prohibitions of the bill of rights which are 
part of due process and those which are not. The test 
is based on whether “fundamental principles of lib 
erty and justice which lie at the base of all our civil 
and political institutions” will be violated if the pro 
hibition is not observed. The opinion concludes that 
the statute under consideration not cause such 
a violation and, therefore, that the due process clause 
of the Fourteenth Amendment is not contravened by 
the statute. The opinion also rejects the argument 
that the statute is in derogation of any privileges or 
immunities of a citizen of the United States. 

Mr. Justice BUTLER dissented. 

The case was argued November 12, 1937, by Mr. 
David Goldstein and Mr. George A. Saden for the 
appellant and by Mr. Wm. H. Comley for the appellee 


pl oOcess 
state. 


does 


ti 
B 
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Injunctions—Anti-Trust Laws—Prior Adjudication 


nited States. 


Aluminum Company of America 
No. 281, De 


82 Adv. Op. 211, 58 Sup. Ct. Rep. 178 


cided December 6, 1937. | 


\ppeal to review decision of a l’ennsylvania dis 


trict court denying myjunction against prosecution ot 


proceeding in New York district court under Anti 
[rust laws. The Company argued that a consent de 
cree, still in force and entered in 1912 in a prior suit 


1 


in the Pennsylvania Court against it as sole defendant 
which cancelled some provisions of certain contracts 
and forbade future violation of Anti-Trust laws by 1t 
and its representatives, was so similar to the suit 


t and its 


now 
oth 


being prosecuted in New York against 
defendants, 


cers, agents, stockholders and 
charging violation of the Anti-Trust laws and seeking 


properties, 


others as 


injunctions, dissolution, rearrangement 

etc., as to subject the Company to the peril of concw 
rent decrees on the same subject matter, and to make 
possible conflicting orders. 

The Court in an opinion by Mr McRey 
NOLDs held that the findings of the district court that 
the subject matter, parties, issues, and relief sought im 
the New York suit differed substantially from 
adjudicated in the 1912 decree, and that no irreparable 
injury or peril would result from the prosecution oi 
the New York suit were adequately supported in the 
record, and concluded that the injunction 
fore properly denied. The CHirr 
Justice STONE took no part in the case 

The case was argued on November 8 and 9, 1937, 


Ji STICI 


those 


was the 


i¢ 
Justice and Mr 


by Mr. William Watson Smith for the appellant and 
by Mr. Assistant Attorney General Jackson for the 
ippellee 


Poll Taxes—Constitutionality—Right of Suffrage 

Breedlove vs. Suttles, Tax Collector. 82 Adv. Op 
166, 58 Sup. Ct. Rep. 205. | No. 9, Decided Dec. 6, 
1937. | 

Appeal from Supreme Court of Georgia involving 
constitutionality of certain Georgia laws which impose 
poll tax of one dollar on every inhabitant between ages 
21 and 60, except the blind and except females who 
do not register for voting, and which make payment 
of the tax a prerequisite to voting. These provisions 
were challenged on three grounds: (1) that by the age 
provisions and the exemption of women who do not 
register, they violate the equal protection clause of the 
Fourteenth Amendment; (2) that the requirement of 
payment as a prerequisite of voting violates the privi 
leges and immunities clause of the Fourteenth Amend 
ment; (3) that the exaction of payment before regis- 
tration violates the Nineteenth Amendment because it 


abridges, on account of their sex, the right of men 
to vote. 
The Court, in an opinion by Mr. Justice BuTLer, 


found (1) that special considerations existed to jus- 
tify the exemptions and this being so, the lack of abso 
lute equality does not invalidate the statutes under the 
Fourteenth Amendment; (2) that the privileges and 
immunities clause of the Fourteenth Amendment is in 
applicable since the privilege of voting is not derived 
from the United States but is conferred by the states 


and, within limits, may be conditioned as the state 
deems appropriate; (3) that the purpose of the Nine- 
teenth Amendment is not to regulate the levy and 


collection of taxes, and that the registration provisions 
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of the statute being justified in reason as an essential 
means for collecting the tax, they do not violate the 
\mendment 

The case was argued November 17, 1937, by Mr. J. 
lra Harrelson and Mr. Henry G. Van Veen for appel- 
lant and by Mr. W. S. Northeutt and Mr. EF. Harold 


Sheets for ippellec 


Probation—Jurisdiction of District Courts and 
Judges 

Marshal, elec. &2 

| No. 87, Decided 


( nited States 
Rep 188 


l‘rad Kelly, 
\dv. Op. 214, 58 Sup. Ct 
December 6, 1937 
Certiorari to the circuit court to review the valid 


ity of certain proceedings under the Federal Probation 


\ct of March 4, 1925. The opinion, by Mr. Justice 
Roperts sets forth the facts fully and concludes 
1) that under sections 1 and 2 of the probation act 


the court had the power to suspend the imposition of 
sentence on pleas of guilty to two indictments and at 
the ime to place defendant on probation effec 
tive after completion of service of sentence on a third 
indictment; (2) that a judge of a district other than 
that in which the probation is being carried out, is 
y under the probation act to act upon 
termination of probation and this is 
whom the application 


Sallie 


without authorit 
an application for 
true even though the judge to 

is the judge who, while temporarily as- 
signed under § 18 of the Act of March 3, 1911, to the 
district in which the Criminal Trial was held and the 
probation is being administered, presided at the original 
trial of the probationer; since the authority of such an 
assigned judge to entertain new proceedings is termi- 
nated upon his return to his own district; (3) that the 
mere fact that on the application for termination, the 
government and the probation officer for the district 
of conviction have appeared before the assigned judge 
after his return to his own district, does not wave the 
question of the judges authority to act or estop the 
government from raising it since these requirements 
are jurisdictional, are fixed by the probation act, and 
cannot be altered by the conduct of the United States 
attorney or the probation officer. 


is presented 


The case was argued November 9, 1937, and No- 
vember 10, 1937, by Mr. Harris Jay Griston for the 
petitioner 

National Banks—Pledges—Public Funds 


VUcNair, as receiver, etc. Knott, as Treasurer 
)f the State of Florida, etc. 82 Adv. Op. 246, 58 Sup. 
Ct. Rep. 245. | No. 32, Decided December 13, 1937.] 
the circuit court to determine the 
a pledge by a National Bank of collateral 
securities for protection of county funds deposited in 
bank. The pledge was made before the passage 
of the National Bank Enabling Act Amendment of 
June 25, 1930, which expressly permitted such a bank 
for the payment of public money de 


( ertioratr to 


validity of 


the 


securit\ TO! 


to give 


posited witl 


Phe Court’s opinion by Mr. Justice Biack holds 
that the enabling act was intended to ratify pledges 
made prior its passage even though they were wtra 
wires at the time they were made, and that the invalid- 
ity of a contract of pledge might be thus cured 


by subsequent 


sucn 


le gislation 


Mr. Justice McReynoips concurred on_ the 
ground that, subsequent to the enabling amendment 
both parties had recognized an existing obligation to 
observe the pledge agreement, and that the result was 
the same as if the assets had been repossessed by the 
bank after the passage of the amendment and again 
hypothecated under an agreement identical with the 
original one. 

The case was argued November 10, 1937, anu 
November 11, 1937, by Mr. J. Turner Butler and Mr. 
George P. Barse for petitioner and by Mr. J. Compton 
French for respondents. 


Criminal Appeals—Bill of Exceptions—Power of 
Appellate Court 

Forte v. United States, 82 Adv. Op. 226, 58 Sup. 
Ct. Rep. 180. [No. 459, Decided December 6, 1937. | 

On certified questions from the Court of Appeals 
for the District of Columbia, the Court, in a per curiam 
opinion, held that in a criminal case, when a bill of 
exceptions has been prepared, agreed to by counsel 
for both sides, and filed with the clerk of the District 
Court, within the prescribed time, but has not been 
settled and signed by the trial judge within that time, 
although it was signed thereafter, the bill is not settled 
and filed in time within the meaning of Rule IX ,of 
the criminal appeal rules. The opinion further holds 
that under Rule 1V, the Circuit Court could have cor 
rected this omission or any other in the settlement of 
the bill of exceptions at any time after the duplicate 
notice of appeal was filed with it, if the interests of 
justice required it, and that this power of the Circuit 
Court is not lost by reason of the fact that in this case 
the question was not brought to its attention until after 
that court had heard argument and decided the case 
as if the bill of exceptions was properly before it. The 
opinion concludes therefore, that it is not necessary for 
the Circuit court under such circumstances to strike 
the bill of exceptions and rehear the case. 

The case was argued November 15, 1937, by Mr 


Henry A. Schweinhaut for the United States 


Criminal Appeals—Finality of Sentence 


United States. 82 Adv. Op. 212, 58 
| No. 26, Decided December 6, 


Berman vs. 
Sup. Ct. Rep. 164. 
1937. | 

Certiorari to review a judgment of the circuit court 
involving the finality for purposes of appeal of a sen 
tence of imprisonment, the execution of which had been 
suspended and immediately after which the prisoner 
had been placed upon probation. Here, after suspen- 
sion and probation, the prisoner appealed. Pending 
this appeal he was resentenced, this sentence was also 
suspended, and in addition a fine was imposed. The 
prisoner also appealed from the second sentence. The 
circuit court held the first and second sentences to be 
interlocutory by reason of the suspension of execution 
and, therefore, not appealable. It affirmed the judg- 
ment imposing a fine. 

The opinion by Mr. Cuter Justice HucGues holds 
that conviction becomes an appealable final judgment 
at the time at which sentence is imposed, that the sen 
tence does not become interlocutory because of subse 
quent suspension or probation, that, therefore, the first 
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appeal was proper and the district court was without 
jurisdiction, during its pendency, to modify its judg 
ment by resentencing. 

The case was argued November 9, 1937, by Mr. 
Samuel H. Kaufman for petitioner and by Mr. William 
W. Barron for respondent 


Criminal Law—False Claims—lIndictment for 
Violation of Unconstitutional Statute 


( nited Stales 7 
58 Sup. Ct. Rep. 182 
1937. | 

Appeal from a judgment of the district court which 
sustained a demurrer to an indictment charging under 
the ‘‘false claims” statute (§ 35 of the Criminal Code) 
a conspiracy to defraud the United States by furnish 
ing false information to the Secretary of Agriculture 


Kapp, et al. S82 Adv. Op. 218 
| No. 97, Decided December 6, 


in order to secure benefit payments under the Agri 
cultural Adjustment Act of May 12, 1933 

The opinion by Mr. Cuier Justice HuGuHes 
holds (1) that since the statute at the violation of which 


the conspiracy is aimed is the statute upon which the 
indictment is founded, an appeal is within the juris- 
diction of the Supreme Court; (2) that the court be 
low did not construe the indictment, as appellee con- 
tends, but construed the statute, since it rested its 
detision upon applicability of the “false claims” stat 
ute in view of the constitutional invalidity of the Agri- 
cultural Adjustment Act; (3) that the construction of 
the false claims statute adopted by the district court 
(that there is no violation of the false claims statute 
since the Agricultural Adjustment Act which provides 
for such claims is invalid) cannot be sustained because 
regardless of the validity of the Agricultural Adjust- 
ment Act, the offense charged would be equally a “false 
claim” within the meaning of the criminal statute. 

The case was argued on November 12, 1937, by 
Mr. Assistant Attorney General McMahon for the ap 
pellant and by Mr. Wm. J. Hughes, Jr., for the 
appellees 


Criminal Law—Indictment—Liquor Violations 


Fleisher v. United States, Same vs. Same, and 
Stem v. United States. 82 Ady. Op. 225, 58 Sup. Ct 
Rep. 148. | Nos. 202, 203, and 204, Decided December 


6, 1937.| 


Certiorari to circuit court to review conviction on 
which charges defendant with 
conspiring “to possess—stills and apparatus for the 
production of distilled spirits without having the same 


registered with the Collector of Internal Revenue.” It 


account of an indictment 


was conceded that under applicable law the charge 
should have been that there was a failure to register 
the stills with the District Supervisor of the Alcohol 


Tax Unit in the Bureau of Internal Revenue 

The Court, in a per curiam opinion, held that the 
count upon which sentence was imposed is invalid be 
cause it did not state an offense under federal law, and 
that, therefore, sentences on the remaining courts, each 
of which ran from the expiration of the term imposed 
by the preceding court, should be amended to fix a defi 
nite date of commencement. 
argued November 15, 
for respondent and 
Stone, M1 Alfred A 


petitioners 


1937, by Mr 
submitted by 
May, and M1 


The case was 
Bates Booth 
Mr. Isidore G 
\rthur H 


cases 


Ratner for 





Evidence — Federal Communications Act — Crime 
Detection—Wire Tapping 


Nardone, et al., vs. The United States. 82 Adv. Op 
250; 58 Sup. Be Rep. 27 5. | No. 190, decided Decem 
ber 20, 1937. | 

Certiorari to the circuit court to review 
court conviction in a liquor violation case. 
viction was based upon the testimony of Federal agents 
as to the substance of certain interstate communications 
overheard by them by tapping telephone wires. 

he Court, in an opinion by Mr. Justice 
ERTS, held that § 605 of the Federal Communications 
\ct which provides that no person may intercept and 
divulge or publish any interstate communication by 
wire is applicable to Federal agents and that the judg 
ment of conviction is, therefore, erroneous. 

Mr. Justice SUTHERLAND wrote a 
opinion in which Mr. Justice McReyNo vps joined. 
He contends that the word “person” as used in the 
communications act was not intended by Congress to 
include Federal agents engaged in detecting crime and 
in enforcing the United States Criminal Law 

The case was argued on November 15, 1937, by 
Mr. Louis Halle and by Mr. Thomas O’Rourke Gal 
lagher for the petitioners and by Mr. William W. Bar 
ron for the respondent. 

(Continued on page 64+) 
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Member Special Committee on Law Lists 
BINDER FOR JOURNAI 
Che JouRNAL is prepared to furnish a neat and serv 
iceable binder for current numbers to members for $1.50 


he price is merely manufacturer's cost plus expense of 
insurance, etc. Please send check with 
office, 1140 N. Dearborn St., Chicago, 


packing, mailing, 
order to Jot RNAI 


Il. 




















SPECIAL 


COMMITTEE ON 


LAW LISTS PREPARES 


FOR EFFECTIVE ACTION 


Soon to Ope 


pen Office in Connection with Association Headquarters in Chicago for Discharge 


of Its Administrative Duties—Secretary of Committee to Devote Full Time to the Work—Let 


ters, Form of Application and Questionnaire Have Gone out to Lists and Completed Applica 


Phos 


tions by 


Desiring Committee Approval Must Be in by February 1, 1938—Duties of 


the Committee, etc. 


ociation’s recent annual meeting in 
City final report of the Special Com- 


T the A 
Kansa 


mittee on Law Lists, headed by Earle W. 
Evans, was adopted and the committee discharged. 
Pursuant 1 recommendation contained in this 
report President Vanderbilt appointed a new Special 
Committee on Law Lists authorized, empowered 


and directed t 


“(a) procure information regarding Law Lists 
and from time to time advise members of the As- 
ociation 

(b) recommend to the Association for adoption 
from time to time such standards or rules, and 
amendments thereof, for Law Lists as may seem 


in the 


[es 


interest of 
adopt 


ble 


the public; 
and from time to time amend, such 


reasona and regulations for the conduct of 


its investigation as it may find desirable; 

(d) endeavor to protect the public and mem- 
bers of the profession from dishonest, fraudulent or 
unworthy < duct of persons who represent, or 
claim to represent, Law Lists; 

(e) cooperate with law enforcement officers 


rested in the censure or punishment 
dishonest, fraudulent or unworthy conduct ; 
investigate, at the expense of the respec 


and others 


of sucl 


tive applicants, applications received for the ap- 
proval, by the Association, of Law Lists; 

(g) approve such of the Law Lists as are 
found, upot ich investigation, to have complied 
with the rules and standards of the Association and 
the regulations of the Committee, and revoke, con- 
ditionally or otherwise, the approval of any such 
Law List if the committee finds that the issuer 
thereof has, after approval, violated any of such 
rules, standards or regulations: 

take such action as it may deem advisa- 
ble to caus e approval, or revocation thereof, 
of Law Lists to be made known to the members of 
the Associati ¥ 

The rul or standards adopted by the Asso- 
ciation, and to be observed by this committee, as 


and for law lists in which lawyers may permit their 


names and professional cards to appear, are as fol 
lows 

l. Eve list of attorneys at law, legal direc- 
tory or other instrumentality maintained or pub- 


fc yr the 


name or 


purpose of circulating or 
na any attorney o1 
as probably available for profes 
shall be deemed Law List. 


presenting of 


attorneys at law 


mes 


ional loyment, a 


2. The purchase or use of an approved Law 
List may recommended to attorneys at law, or 
lavmen, by issuer, only on the basis of the cir 


culation, physical makeup and accuracy thereof, and 
the extent to which lawyers listed therein have 
been investigated. Efforts by the issuer of a Law 
List to otherwise secure employment for any at 
torney listed therein, or presented thereby, shall be 
deemed ground for disapproval, or for the with 
drawal of approval. 

“3. No Law List 
tinue to be approved 

(a) if, in connection with the preparation, pub 
lication, distribution or presentation thereof, the 
issuer does, causes, permits to be done, encourages 
or participates in the doing of, any act or thing 
which, directly or indirectly, violates the Canons 
of Ethics of this Association, or which constitutes 
the unlawful practice of the law; 

(b) which shall be conducted upon a 
which does not tend to promote the public inter 
est, or which employs any practice not in accord 
with a high standard of business conduct; 

(c) or if the price for representation, or listing 
therein, is not uniform within reasonably prescribed 
or is exorbitant ; 

(d) or if any obligation is assumed by either 
user or attorney, to employ, exclusively or prefer 
entially, in the forwarding, receiving or exchange 
of legal business, the attorneys listed therein; 

(e) or if in the physical makeup thereof, prefer 
ential prominence shall be given to the name of 
any attorney or attorneys listed therein, by different 
size or character of type, underscoring or other 
methods employed by printers for emphasis or to 
attract attention; but the foregoing shall not pro 
hibit the publication in the geographical section of 
a Law List of such professional card as the Canons 
permit or of a reference there to such card in an 
other section of the book; 

(f{) or if the issuer thereof shall endeavor to 
direct, or control, the professional activities of any 
attorney listed therein or presented thereby ; 

(g) or if such Law List shall be published o1 
issued as a part of any professional, commercial, 
trade or business publication or journal ; 

(h) or if the issuer thereof shall neglect or 
refuse to promptly and fully (a) notify the Asso 
ciation in writing of any payment or payments 
made by such issuer, or by an indemnitor, upon 
claims of defalcation by a listed attorney, or to (b) 
cooperate, at the request of the Association, in the 
investigation, ascertainment and proof of the facts 
of such claims. 

“4. These rules shall be effective as to Law 
Lists published, circulated or maintained on o1 


after July 1, 1938.” 


shall be 


approved or con 


basis 


ares 


is, 
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ROBERT T M©CRACKEN 
__ Philadelphia, Pa. 


STANLEY B. HOUCK 
Minneapolis, Minn 
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FRANK E. ATWOOD 
Jefferson City, Mo. 
Chairman of Committee 


FRED BH SPELLMAN 
Alva, Oklahoma 


tc 

MARTIN J. TEIGAN 
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FOUR 


The present committee is composed of Frank 
E. Atwood, Chairman, Central Trust Building, Jef- 
ferson City, Missouri; Stanley B. Houck, North- 
western Bank Building, Minneapolis, Minnesota; 
Albert B. Houghton, Caswell Block, Milwaukee, 
Wisconsin; Robert T. McCracken, 1421 Chestnut 
Street, Philadelphia, Pennsylvania; and Fred B. H 
Spellman, Box 299, Alva, Oklahoma. 

This committee has held several meetings and 
will soon open an office in connection with Asso- 
ciation headquarters, 1140 North Dearborn Street, 
Chicago, Illinois, for the discharge of its adminis- 
trative duties. 

This office 


will be in charge of Martin J. 


Teigan, as Secretary to the Committee, who for a 
number of years has been Secretary of the Com 





MEMBERS OF SPECIAL COMMITTEE 


ON LAW LISTS AND SECRETARY 





mercial Law League of America. Mr. Teigan is 
an outstanding authority on law lists. His resig- 
nation as Secretary of the League will become ef- 
fective January 15, 1938. Thereafter, his full time 
will be given to this work of the American Bar 
Association. 

Letter, form of application, questionnaire, etc., 
have gone out to the law lists, and completed appli 
cations by lists desiring committee approval are 
required to be in by February 1, 1938 





Epitor’s Nore: The photograph of Mr. Albert B. 
Houghton, of Milwaukee, the remaining member of the 
Special Committee unfortunately could not be secured 
in time for use in the above layout. It will be found 
on page 61, opposite the article 











LEGAL ETHICS AND PROFESSIONAL DISCIPLINE 


HI all-inclusive bar organizations in 
the various states has been felt by members of 


net for 


the bar many years. Two methods of ac- 
complishing s result have been used during the 
period between 1921 and 1937 and now a new method 
has been employed 

The most widely used method is legislative enact- 
ment. In 1921, North Dakota adopted the first State 
Bar Act.  Idal \labama, New Mexico, California, 


1a, South Dakota, Utah, Mississippi, 
\rizona, Washington, Louisiana, and 
in turn. These statutes have 
and have provided for all the details of 
a governmental scheme for an all-inclusive bar. 

The plam used has been a combination of 
legislative act and judicial order. An act of the legis- 
lature setting forth the general objects of 
the organization and declaring that the supreme court 
shall have power to adopt rules to effect the organi- 
zation and government of the bar, which is followed by 
a court order establishing the all-inclusive organization. 
mn plan has been used in Michigan and 


Nevada, Oklahon 
North Carolina, 

Oregon have 
been elaborate 


nT wed 


secon 


1S pass 


Chis combinatic 
Kentucky 

As far back 1932, Mr. Robert Guinther in his 
presidential address to the Ohio State Bar Association 
advocated integration by judicial order. This was one 
of the earliest, not the very first suggestion of in- 
tegration by this plan. It has remained for the Supreme 
Court of Nebraska in In Re Integration of the Nebras- 
ka State Bar Association (275 N. W. 265) to provide 
a complete plan of bar government by judicial order. 
This action occurred in September of this year, and 
was taken by the court upon petition of a committee of 
lawyers representing the Nebraska State Bar Associa- 
tion, which followed a referendum by secret mail vote 
submitting an order to be made by the Supreme Court 
integrating the Bar. The petition filed with the Court 
stated that a large majority of the members of the bar 
of the state. as well as informed public opinion “favor 
bar integration by supreme court rule as a means of 
nroviding better service to the public by the legal pro- 
fession, of effectively combating the unauthorized prac- 
tice of law. and of improving the ethical standards of 
the and giving to it the high public esteem 
that it should enioy.”’ 

The court discussed the question as to whether it 
had power to make the order suggested. The consti- 
tution of Nebraska confers upon the courts the judicial 
power, but contains no express grant of power to any 
of the three departments of government to define and 
regulate the practice of law. The court concluded, 
however, that this power naturally belongs to the 
courts. and constitutes a part of their inherent power. 
It said: “The judicial power of this court has its origin 
in the constitution. but when the court came into ex- 
istence. it came with inherent powers. Such power is 
the right to protect itself, to enable it to administer 
justice whether any previous form of remedy has been 
granted or not. This same power authorizes the making 
of rules of practice.” 

The court further said: “The inherent power of 
this court which petitioners ask us to invoke has always 
existed. This power is not subject to delegation to 
committees and representatives, although these agencies 


das 


ir 


protession 


may be utilized for investigation or fact-finding pur 
poses and to make recommendations, but the final de- 
cision must rest with the court.” 

It then made this significant statement : 

“That the courts and lawyers have been subjected to 
public criticism is common knowledge. That a few unethi 
cal practitioners have degraded the public esteem of the 
bar as a whole is a fact well known to every lawyer. The 
denunciation of the bar by the public is based on the belief 
that the bar could purge itself if it would, but that it does 
not wish to do so. In the past, reliance has been placed 
in the bar associations of the state to accomplish effective 
corrective results. We have overlooked the fact that the 
bench and bar are so intimately related that the problems 
of one are the problems of the other. We have come to 
the conclusion that the bar of itself, can do little to better 
the situation. But, with a cooperating bench and bar, it 
appears to us that a more effective and efficient regulation 
of the bar would be the result. Under the plan suggested 
by the petitioners, it can be accomplished without invoking 
any power that this court has not already exercised in the 
past and without the delegation of any of its judicial func 
tions to any agency of the bar. The matter of the admis 
sion, suspension, discipline and disbarment of attorneys 
still rests in this court, and this court alone. In the event 
of a failure of the plan to function as hoped, it can be 
corrected or abandoned by the amendment or revocation 
of the rule by the court in the exercise of its sound judicial 
discretion. Most courts in the past have shown a reluc 
tance to act that has contributed to the criticism to which 
the bar has been subjected. We feel that it is our duty, 
especially where the request comes from large 
majority of the bar who participated in the referendum on 
the subject, to consider favorably the adoption of rules 
providing for the integration of the bar of this state by 
court rule under the powers lodged in this court by the 
Constitution of the state.” 

The court, by judicial order, set up a complete 
scheme of government, providing for membership, 
membership dues, officers, meetings, and committees on 
Legislation, Judiciary, Legal Education, American Citi- 
zenship, Cooperation with the American Law Institute, 
Unauthorized Practice of the Law, and Finance. 

It is significant that while the foregoing commit- 
tees are to be appointed by the president of the state 
bar, the court’s order provided for committees to be 
appointed by it and directly responsible to it to deal 
with matters of discipline. The important Article X] 
which deals with this matter is as follows: 


“COMPLAINTS” 


“1, The Supreme Court shall appoint a committee 
in each Judicial District consisting of not fewer than 
three (3) members, and all complaints of professional 
misconduct shall be made to the committee in the District 
where the member complained of resides. 

“2. It shall be the duty of a Committee, upon receiv 
ing a complaint of professional misconduct on the part 
of a member, to make an informal and private investiga- 
tion of the matter; and upon being satisfied that such 
complaint is without merit, the Committee shall proceed 
no further, and shall dismiss same. 

“3. If, however, a Committee after making said in 
formal investigation, concludes that there is reasonable 
ground to believe that the member complained of is guilty 
of an offense which requires and justifies further action, 
the Committee shall immediately cause the complaint to be 
reduced to writing, specifying with particularity the facts 
which constitute the basis of the complaint, and shall serve 
a copy of said complaint upon the member complained of; 


sO a 
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and the member so complained of shall have the right an 
t 
t 


opportunity to file with the Committee, within twenty (20) 
days after being served with said copy, any statement, 
answer, affidavit, or document which he may desire; and 


said Committee, if it still be it there is reasonable 
ground as aforesaid, shall thereupon transmit to the 
Supreme Court said complaint and the statements, answer 
affidavits or documents submitted and filed by the member 
complained against, together with the Committee’s report 
of investigation. Said Committee shall take final action 
upon all complaints within ninety (90) days after the 
ame are made. Such complaint shall be made in the 
name of the State on the relation of the Nebraska State 
sar Association. 


“4. Upon 
such Committee, as aforesaid, upreme Court may take 
such action as to it seems just and proper. It may refer 
said matter to a Special Master to take evidence of 
concerning the same, upon twenty (20) days’ notice as to 
the time and place of hearing given to the member com 
plained of. Said Special Master, if so appointed, shall have 
the power and authority to administer oaths and affirma 
tions to witnesses, to sub witnesses duces tecum, o1 
otherwise; and the said upon praecipe fi 
by the member complained of, subpoena witnesses duces 
tecum, or otherwise as shall be requested. Said Mastet 
hall cause all of the evidence offered and adduced at such 
hearing to be taken and afterwards trans 
cribed to typewriting ; and said record, as so made, includ 
shall be transmitted 


1 or received 
findings ind recon 


1eves ti 


plaint forwarded by 
1 


receipt of any 


and 


Master shall, 


a 
by a reporter 
ing all exhibits offered o 

to the Court with the Special Master 
mendations. 

“5. In the event the deems it 
Court may appoint any attorney to prosecute such action 
“6. All expense in connection with 
hearings shall be ociation, but shall be 

first allowed and approved by the Supreme Court. 

“7. Unless requested by the accused member, neither 
the hearings, records, or proceedings of the Committee, n 
those of the Special Master appointed by the Court, s 
be public, nor shall any publicity be given thereto prior 
to the filing of the report of the Special Maste 

“8, In case the Committee resaid shall determin 
that there is no reasonable ground to believe the membet 
complained of guilty of an offensé justifies further 
action, or in case said Committee fails to act within ninety 
(90) days after complaint has been made, then the 
plainant shall have the right to present said matter directly 
to the Supreme Court informal complaint filed with the 
Clerk thereof, supported by affidavits or other prima facie 
evidence; if probable grounds for disciplinary action 
appear, such complaint may be referred to the Attorney 
General for prosecution under the present rules of the 
Supreme Court, with a1 hich may be made 
thereto. The being th 


1 
necessary, tne 


. sant 
Court 


urred in such 


borne by the A 


which 


com 





1iendments w 





provisions of this 
article shall be cumulative and not exclusive, but that no 
complaint shall in any case be filed with the 
Court until it shall have first been presented to the proper 
Committee as herein provided. 
The judicial method used in 
method for 


intention 


Supreme 


Nebraska is believed 
the follow 


to be superior to the legislative 
ing reasons: 
1) It is easier to secure court 


lative action; 


action than legis 


(2) Court rules are more flexible, easier to amend 
and change in the light of experience in operation than 
legislative acts ; and 


> 


(3) The courts are more familiar with the needs 


and views of the legal profession and more desirous for 
n than a legislative 
(16 Nebr 


the improvement of the professi« 
body composed of lavmen and 


Law Bulletin, 136 


lawvers 


COMMITTEE ON PROFESSIONAL ETHICS 
GRIEVANCES 





Legal Rights for News 
(Continued from page 21) 
stories and tend also to lessen the effect 


veness Ol the 


+ i 


particular service, to the member or client 
Summarization of the problem 
that legal means for the protection of news may be 
through copyright, trade mark [ 
injunction 
Copyright protects style and manner of expression and 
herefore seem the best cl ot i 
the protection of day-to-day news rel 
mark protection fits more especially 


papers. 
x. 


] 


Involved 


indicates 


1 


in special CaseS OI a 


and against unfair competition 


Series, 


remedy fo1 
lrade 


0 protection of 


cloe Ss not 


eases 


a series of articles or cartoons. Injunction against un 


+ 


fair practices seems the only eftectiv 


e means of remedy 


outside of legislative action defining news as 
sonal property. 
Although 


IK. VOS was decided adversely to the press association, 


1 pet 


the recent case of 
the decision was based on procedural grounds, ali 
substantive law as defined by such cases as Interna 
tional News Service v. Associated Press and Herbert 
v. Shanley Co. still continues to be valid law, alth 

the interjection of the radio problem brings new el 
ments into the picture; it would seem 
deliberate lifting of news collected by newspapers and 


press associations as instrumentalities of t newspa 
pers would clearly be unfair competition, at least 
broadcasting of news is made during t me whet 


the news has commercial value 
In the instant case of the 

KVOS, the AP might have filed an amended 

accompanied by proof of damage of $3 


Assoc tec ress 





addition to interest and costs, or it might start actio1 
in the courts of the State of Washingto: 

24. Thayer, Frank. How News May Be Protected by 
Law Editor & Publisher Vol. 70 N 2 p. 6 May 
0 937 


Continued from OU 
Mortgages—Impairment of Contract—Appealable 


Federal Question 


page 


Hanan, as Executor et S2 Ad 
Rep. 273. [ No. 583, decided De 


Hone yrian v. 
Op. 254; 58 Sup. Ct 
cember 20, 1937. | 

Appeal from Supreme Court of New York chal 
lenging the validity under the contract clause of the 
10th amendment, of §§ 1083-a and 1083-b of the Civil 
Practice Act of New York which, as interpreted by the 
State Court, provides that no action to recover a money 
judgment for any indebtedness secured by a mortgage 


have 


may be maintained after the mortgaged premises 

been sold under a judgment of foreclosure and sale, 
unless the right to a deficiency judgment has been de 
termined in the foreclosure action. In a prior action 
to which the appellee here was a party, and which d 
creed sale of the mortgaged premises, a motion for a 


deficiency judgment had been denied This appeal 
arose in a subsequent action on a collateral bond secur 
ing the mortgage. 

In a per curiam opinion the Court dismissed the 


appeal on the ground that the question raised was one 
of the distribution of jurisdiction in the State Court 
that this is not a constitutional question ; that the ques 


the validity of the state legisla 


raised in the foreclosure action and brought to 
the Supreme Court in accordance with the applicable 
rules ; and that the requirement that the rig! 
ciency judgment be determined in the foreclosure ac 
tion does not substantial feder 


tion of 
been 


question 


raise a 








on 
t 
a 
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BASIC CONCEPTS: PERSONS, PROPERTY, RELATIONS 


Interests of Personality, Property and Relations Difficult to Keep Distinct—Conflict between 


law and Equity Has Added to the Confusion—Equity Has Long Protected Personality and 


Relational Interests under Guise of Protecting Property—Family Relations, General Social Re 


lations, Political and Professional Relations, Trade Relations Extremely Important in Modern 


Society 


They Demand Protection and Control Unavailable through law Relating to Personal 


ity and Property Interests, ete.* 


by Leon GREEN 
Dean of the Law School of Northwestern University 


Hk common law has developed to a very large 
ton around the interests of person and property. 

he early common law actions, for example, were 
devoted primarily to the protection of these interests 
against physical harms and appropriation. As _ they 
have expanded and as the harms to which they may be 
subjected have become more subtle, the common law 
too has expanded and grown more subtle. In the mean- 
while, through the action on the case and its successor, 
the code action on the facts, with the assistance of 
equitable principles, an entirely new group of interests, 
namely, the interests a person may have in his relations 
with other persons, has been recognized and given pro- 
tection. But in a society so active and complex it has 
been difficult to keep distinct these basic concepts of 
personality, property and relations. 

The confusion of interests of personality, property 
and relations is due in part at least to the conflict be- 
tween law and equity. In the familiar case of Gee v. 
Pritchard’ (1818) the ccart restrained the publication 
of certain personal letters written by plaintiff to de- 
fendant ; in Abernethy v. Hutchinson® (1825) the court 
restrained the publication of certain notes taken of 
plaintiff’s oral lectures. In both of these cases the sub- 
ject matter involved in one sense could be viewed as 
nothing more than the emotional or intellectual sparks 
given off by the personalities of the respective plain- 
tiffs. In another sense the conduct of the defendants 
could be viewed as an interference with plaintiff’s rela- 
tions with other persons. In no legitimate sense could 
the interests of the plaintiff be viewed as property. The 
plaintiffs had done nothing to set aside their creations 
as property. The casual letters and spoken words 
found their value in their close connection with the per- 
sonalities of the respective plaintiffs and in their effect 
upon the relations existing between plaintiffs and other 
persons. But the chancellors having limited their juris- 
diction to property. found it convenient to so charac- 
terize these interests in order to give the plaintiffs the 
protection they deserved. The holdings have been fol- 
lowed in later and analogous cases, but most courts 
have been sensible enough to recognize that they were 
not dealing with property interests 

The development of photography made it possible 
to appropriate the likeness of a plaintiff’s nerson with 
out his consent. The advent of commercial advertising 
likeness and his name monev value 


gave a person’ 





*Address delivered at the annual dinner of the Section 
of Real Property, Probate and Trust Law, at Kansas City, Mo., 
on Sept. 28 
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lhe moving picture industry has made the likeness, 
name, and personal history as well, of many persons 
the potential sources of wealth. Before these interests 
of personality received general recognition, the New 
York Court of Appeals refused protection to a girl, 
whose likeness was appropriated for use on flour sacks 
Happily, the legislature of that state corrected the 
Court’s blunder.* Other courts also have refused pro 
tection against the appropriation of photographs, names 
and personal history because they could find no prop 
erty interest involved. Fortunately, some courts found 
it possible to spell out a property interest in such cases, 
and still others found what they conceived to be a new 
doctrine which they termed a “right of privacy” for the 
protection of the personality. The California court in a 
case involving the appropriation for scenario purposes 
of the lurid personal history of a woman who had since 
mended her ways, found a solution in the provision of 
its constitution which guarantees the “right of happi 
ness” to its citizens.® 

The trouble in these cases was not with the law; 
it was with the lawyers. No appeal to the protection 
afforded property was necessary. In common law juris- 
dictions a free person has always been protected against 
both physical harms and the appropriation of his per 
sonality. There is no better settled principle of the 
common law. That does not mean that even an interest 
of personality may not have to give way when larger 
interests are involved, as, for example, the attributes of 
likeness, name and personal history may have to give 
way to the public’s interest in news and in the facts 
concerning its public men. But it does mean that the 
personality is inviolable against any attempt to make 
commerce of its attributes. When such is attempted, 
whether by appropriation of physical body, name, like 
ness, personal history, or by an invasion of privacy, 
both common law and equity should be and are in most 
jurisdictions at hand with appropriate remedies. 

When the aeroplane came along, the landownet 
challenged the flyers’ use of the snace above his land 
This challenge would never have been made had law 
vers recognized that one of the earliest and most sacred 
rights of human beings is the freedom to be active, to 
“go places and do things.”* This freedom antedates 


(1902) 


3. Roberson vy. Rochester Folding Box Company 
171 N. Y. 538, 64 N. E. 442 

4. (1909) N. Y. Civil Rights Laws, §50, 51 

5. Melvin v. Reid (Ca. D. C. A. 1931). 297 Pac. 91 
For general discussion see my article “The Right of Privacy” 
(1932), 27 Ill. Law Rev. 237. 

6. Comment, Flight of Air Craft-—Right of Privilege 
(1935), 6 Jr. Air Law, 201. 
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land ownership by thousands oi lor example, 
it is one of the privileges that no state under the Con 
stitution can deny a citizen of the United States.’ In 
fact, in order that there may be ownership of the sur 
face, provision for ways of travel must be made, and 
governments which have claimed and disposed of the 
public domain have always so recognized. When this 
new power of aviation became available to men and 
added unlimited range to their activities and general 
freedom of personality, all that the landowner could 
have possibly expected was that the use, enjoyment and 
integrity of his land and improvements should have 
protection against and unreasonable 
hazards imposed by those who exercise their right of 
flight. And so the courts are slowly concluding.* 
Lately we hear much of the right to contract, the 
right to work, the right to a job, all as property inter 
The exercise of the capacity to be active in 
society, to render service, to contract and enter rela- 
tions with other persons are distinctly rights of per- 
sonality. Those who would contend that such rights 
are property interests have forgotten their landmarks. 
Property itself in its inception was but the projection 
of the personality.° Nothing is more sacred than the 
person, and the common law needs no appeal to prop 
erty in order to give the person protection in his funda- 
mental rights. f 


years. 


unnecessary 


ests. 


But of necessity these rights of per- 
sonality are subject to equal or superior rights in other 
persons as are all other rights known to the law 

In an expanding society it was but natural that the 
concept of property should come to include many inter- 
other than the simple chattels and landowner 
interests to which the term was first applied.'° Today 
it legitimately includes every form of movable thing 
which men and to which value is attached 
Moreover, it includes every type of interest, corporeal 
and incorporeal, into which men have divided and clas- 
sified land. In addition, in our own time we have seen 
the concept expanded to include numerous symbolical 
things, as, for example, metal and paper money, bills 
and notes, bonds and mortgages, and all the complex 
forms of commercial paper, warehouse receipts, bills of 
lading, and other documents which in final analysis do 
represent physical things of one kind or another. The 
concept is not a new one. It was the basis of the duty 
under the common law debt to hand over some tangible 
physical thing held by the debtor for the owner. This 
symbolism is as legitimate expansion of the term prop- 
erty as is the expansion of personality to include the 
clothing and personal adornments identified with the 
person, his likeness, or the incidents of his personal 
historv. The property concept is broad enough and 
valuable enough without expansion beyond these limits 

On a parity with both the interests of personality 
and property are those of relations with other persons- 
relational interests. When. for example. Jones and 
Smith by agreement combine their efforts in an enter- 
prise, there is something here identified as a relation 
brought into existence in addition to the two personali- 
ties. That relation incidentally gives each personality 
power and range beyond that of either. If in their en- 
terprise they combine the resources of lands. chattels 
and money, they too are bound by the newly created 


ests 


possess 


7. U. S. Const. Art nend Crandall v 
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(1936): Comment, Trespass by Airplane (1936), 31 TIl. Law 
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10. See Comment (1935), 4 Fordham Law Rev., 307 
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relation. It is as distinct from their persons and prop- 
erty as the latter are distinct from each other. So fs 
the protection that is required for it. 

Relational interests are not new to the law. They 
have long been a very important element in the legal 
order. but they have never been clearly identified, and 
the value of the concept and its ramifications have neve 
been appreciated. Kelational interests are not infre- 
quently called property interests, and much of the pro- 
tection which has been extended them by law has been 
under the guise of protecting property. This, in addi- 
tion to the long standing contlict between courts of law 
and equity, has also doubtless been due to the desire to 
bring them within the peculiar sanctity extended to 
property under the due process clause and other clauses 
of our national and state constitutions. But it should 
not be necessary to invoke the protection of property 
for these interests. They are entitled to protection for 
their own sake, for the relational interests of present 
day society in their aggregate are perhaps as valuable 
as the aggregate of physical property. Some of them 
are modern society’s substitute for property. They give 
to property much of its value, and add immeasurably 
to the power which personalities possess. They demand 
for their control and protection the projection of law 
far beyond that required for either person or property 

There are several groups of these relations which 
are easily recognized. First is the broad group of 
family relations; second, trade relations, made up of 
employment relations on the one hand and general com 
mercial relations on the other; third, political and pro- 
fessional relations, yet largely in their formative state ; 
and fourth, general social relations 

What are the characteristics of 
set them off from the interests of personality and prop- 
erty? Generally, they do not have the attributes of 
physical things. Their value lies in the fact that one 
person has an interest in the welfare and conduct of 
some other person. Normally, hurts to such an inter- 
est do not involve physical hurt to the person who has 
the interest, or to his property, and when they do s 
result little protection is extended against them. For 
example, a person may be defamed. The charges 
against him may react on his physical health, but few 
courts have allowed any protection for this hurt to the 
personality. The defamatory hurt is to his standing in 
the eyes of his business associates, his neighbors, or 
people generally. His social, family, professional, busi- 
ness, or political relations, or perhaps all of them, may 
be hurt by such defamatory charges, and it is against 
such hurts that protection is given. As another ex- 
ample, the title to a person’s property is slandered. The 
loss of its sale may seriously impair his fortune. His 
property itself is not hurt, but he may have recovery 
for the hurt done his relation with a particular buyer 
or to his relation with buyers in general. As a further 
example, plaintiff may have a contract as the repre- 
sentative of an industry to market its products in a 
certain locality. A third person induces the industry 
to breach the contract. Plaintiff suffers no hurt to 
person or property for which he is given any protec- 
tion against the third person but for the hurt done his 
relation which has been destroved or appropriated he 
may have recovery against such person 

It will also be noticed that the relations as 
the parties themselves are not treated as things 


these relations that 


hetween 


They 


are not subiect to assignment to other persons without 
consent of the parties, as is true with reference to prop- 
erty, and where there is a 
new relation is created. Physical property can be sold 
Symbolic property, such as a note or 


substitution of parties a 


and conveyed. 
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debt or claim to money accrued or to accrue, or in fact 
any product that may result from a relation, may be 
sold or assigned, but not the relation itself. 

But it is not the concept of the relational interest 
as between the parties to the relation with which we are 
concerned in this discussion. It is the relation as it 
may interfere with or in turn be interfered with by 
third parties. It is in this particular that relations 
ditter so widely from person and property. What pro- 
tection is there to such interests as agaist the hurts 
done by third parties? What immunities have those 
who have such relations against the hurts which they 
incidentally cause third persons’ These inquiries do 
not involve the simple two-party situations found in the 
protection of person and property. They are always 
three-party situations; a relation which necessarily im- 
plies two persons, and a third party who interferes with 
that relation. It is thus that relational interests demand 
such different treatment in the protection given under 
the law. 

Let us briefly consider the more important rela- 
tions. In the group of family relations,'' actions for 
alienation of affections, criminal conversation, seduc- 
tion and abduction, physical injury to children, parents. 
and spouses, the wrongful death of some member of a 
family, failure to deliver death messages and other con- 
duct interfering with the relations between living mem- 
bers of a family and a deceased member, interference 
with the relations enjoyed by beneficiaries under wills 
and insurance policies, defamation of one of the spouses, 
and other like cases, are all the product of the recogni- 
tion given by law to the interest of one member of the 
family. Except in rare instances, these interests have 
not been identified as property interests. They tran- 
scend any notion of property. The actions for their 
protection are relatively new actions and are still little 
hetter understood by lawyers than by laymen. Some 
of them are treated as anomalies, and no one of them 
has reached a maturity of development. 

General social relations’* have recognition of long 
standing. These relations have none of the earmarks 
of either personality or property. They give substance 
to the thing we call reputation. They have not infre- 
quently been thought of as interests of personality, but 
a person’s standing in the eyes of his neighbors, his 
friends and other people generally is very definitely 
a relational interest. Their value in some instances has 
been so great that very able lawyers have been tempted 
to call them property. But courts of equity in this 
country have withstood all attempts to invoke their 
protection in behalf of such relations. Social relations, 
as is true of other relations, are protected by a very 
distinctive type of common law known as libel and 
slander. Practically speaking, they have no other pro- 
tection. Protection to them, like the protection given 
the relations of the family group, is relatively new and 
immature. For several centuries both groups of rela- 
tions were protected, if at all. by the ecclesiastical 
courts. 

Of growing importance are political and profes- 
sional relations.** With the development of democratic 
society and numerous professional groups, the rela- 
tional interests created thereby have demanded recog- 
nition and protection. The right to vote is one of the 
earliest political relations to be recognized. It is still 
relatively young, and the protection afforded it is still 
inadequate. The protection extended to this group of 
relations is through the recognition given the common 





11. Relational Interests (1934), 29 Til. Law Review, 460. 
12. Relational Interests (1936), 31 Ill. Law Review, 35. 
13. Relational Interests (1935), 30 Ill. Law Review, 314. 


interests of the members of a group. The members of 
groups of all types—political, protessional and other- 
wise—require treedom of action and communication 
within the group in order to make the group effective. 
The recognition of these privileges has given rise to im- 
portant immunities for the hurts done both outsiders 
and other members of the group. The recognition of a 
common interest in the political group, for example, 
gives a wide immunity to public officials in the perfor- 
mance of their official functions. In the case of judges, 
legislators, and high executives, immunity for all prac- 
tical purposes is complete, while in the case of lesser 
officials it may be quite limited. With respect to non- 
official groups the immunity is always limited. As an 
antidote, however, to these privileges and immunities, 
corresponding privileges and immunities are given 
critics, who also represent the interests of the public. 
The idea involved is strikingly similar to the adage that 
fleas are good for dogs. Public officials, teachers, law- 
vers, medical men, dramatic and other artists, and in 
fact all those who touch the public’s interests, are legiti- 
mate prey of the critic—reporter, columnist, and pub- 
lisher. Here is involved the difficult subject of freedom 
of speech and press—the public forum, the newspaper, 
periodical, radio, and other forms of publication. The 
protection given relations and interests subject to hurts 
inflicted through such activities is as yet poorly defined 
rhe interests involved have none of the attributes of 
property except that they are valuable. They call for 
peculiar treatment by courts as well as other agencies of 
government. 

But of transcendent importance among relational 
interests are the relations of trade’* around which is 
built the structure of our modern order. Trade rela- 
tions for the most part are based upon express contract, 
but not entirely so. For example, the relational inter- 
ests of a business may rest largely in contract, but they 
may also rest in its good will which is found in the 
potentialities of future dealings. Likewise, labor rela- 
tions may rest upon contract, but the great bulk of 
such relations rests fundamentally upon the needs and 
customs of industry rather than upon formal contract. 

The early common law lawyer did not think of 
trade relations as property. There are very few in- 
stances of their protection even against violent physical 
harms until the late 1800’s. While they have been given 
protection against defamatory hurts, the strict require- 
ments for showing special damages in absence of an 
attack upon the character of the trader himself, has 
made such protection very limited. Many courts will 
still refuse equitable relief against such hurts unless 
they are carefully disguised by the pleader. An early 
Statute of Laborers gave emergency protection to em- 
ployers, presumably in behalf of the general welfare 
But it was not until Lumley v. Gye"® (1853) that any 
real recognition and adequate protection of trade rela- 
tions against interference by persons not parties to them 
was made possible by the courts. In fact. it was thirtv 
vears later in Bowen v. Hall'* before the doctrine of 
Lumley v. Gye struck the profession as of any great 
significance, and only in our own day has it been given 
recognition over the whole field of trade and commerce. 
Some courts have not been content to leave the doctrine 
in its original simplicity. They have attempted to 
transform the contract relation into property. If it be 
assumed that a contract relation is property, then upon 
that premise it is easy to argue that the opportunity to 
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enter into contracts is also property Through this 
alchemy the “right to we k,” the “right to a job,” and 
other such incidents of the interests of personality are 


so-called 


sought to be transmuted into property. These 
analysis than can be given 


rights merit a more thoroug 





here. They have a great Suffice it to say that 
whatever substance they have will find its protection 
in the law of relational interest ither than in the law 
of property. 

No process of transmuting, glossing, rationaliza 


tion, or legerdemain for invoking the law's recognition 
of trade relations is required They have developed 
and become important because trade is essential to the 
modern economic and social order [rade relations are 
not dissimilar to the other inventions and discoveries of 
inodern society. No one think it to 
identify electricity as coal or oil or water It is 
distinct from these other forms of power and we deal 
with it differently. It is not in conflict with them. It 
adds greatly to their utility and is viven greater 
by their availability. Likewis« relational 

with respect to property interests. The two are not in 
conflict. They are mutually interdependent, as are also 
the interests of personality. Society has advanced be 
vond the stage of single personalities and physical prop- 
erty forms; group activities call for something more 
than barter and and even symbolic exchange of 
property. The answer has been found in the develop 
ment of relations, en a range to busi 
ness activities far beyond the range that property could 
have ever given. They have the advantage of property 
in their capacity for multiplication and adaptability, as 
witness the corporate form of organization. They are 
a distinct form of wealth, and to call them property 1s 
to confuse them with other forms of wealth. They re 
quire treatment different from that required by property 
on the part of the people who are dependent upon them, 
and on the part of the courts and other agencies of gov 
ernment. They are a new type of interest. They tie 
together modern society and make it possible to utilize 
the natural resources of property and invention to the 
end that there may be more activities and a better bal 
anced existence for a constantly growing population. 
It is the press of these almost infinite relations which 
is making so many new problems for government and 
for the legal profession. They can not be subjected 
to the principles, rules and formulas which have been 
developed for person and property They demand 
treatment peculiar to themselves. 

There are many difficult problems in the field of 
trade relations. Among them are those that arise out 
of the relations between the owners and managers of 
industry and those who operate its physical processes 
FEnormously complex industrial relations are over sim 
plified by the terms capital and labor, or employer and 
employee. Having so simplified them, we expect the 
property law of land and chattels and the tort law of 
master and servant to work the legal adjustments of 
their conflicts. When they fail, we think that govern 
ment has failed. And it has, because the law invoked 
was not designed for any such usage. 

It will be recalled that for the greater part of the 
nineteenth century lawyers struggled to adjust the 
problems incident to the development of the corporation 

itself a structure of relational interests between stock 
holders, directors, bondholders, officers, managers, et al 
bv resort to the law of contracts, agency and property 
antedating the corporate form of Eventually 
lawvers came to understand that the corporate enter 
prise required more adaptabl legal devices. Legisla 


would necessary 


powel ° 


Sct ype 


art interests 


sale 


and they have giv 


existence 


volumes of general 


tures and courts have thus made 
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corporation law and still more volumes designed speci- 
tically for peculiar types of corporations. 1n addition, 


t} 


the legislatures have provided bankruptcy, liquidation, 
and reorganization processes, and for some forms ot 
corporate enterprise have set up administrative boards 
and commissions. What basis is there for thinking that 
the complex institutions of modern industry call for 
less intelligence and less patience: 

Industry is dependent on numerous corporate 
groups for its management, finance, plants, materials, 


industry is de- 
organization, immature 


and marketing. For its 
pendent upon a different type of 
in development and difficult of control. Industry 1s 
the common product of these discordant groups. In it 
they have a common interest. The tl corporate 
group, union and industry—are interdependent. 
heir relations are complex. How shall their conflicts 
be adjusted ? 

The police, with their childish | 
of understanding, have no part to play in such matters 
except when life and property are in jeopardy and then 
only under the direction of someone who is not ignorant 
of the interests and obligations of all the parties con- 
cerned Nor have the courts been given the jurisdic 
tion to adjudicate the conflicts of these relations. Their 
power to adjust labor disputes is always incidental to 
something else—incidental to the keeping of the peace, 
protection of person and property against violence and 
fraud, or protection against interference with other 
trade relations. After a century of struggle the limi 
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tations upon the means either group can employ to fur- 
ther its ends are by no means definitely outlined. In 
this mass struggle for economic freedom, we still suffer 


from ill-timed intrusions of both police and courts. It 
is no answer that both groups seek t industry ; 
that they ruthless and excessive in the prosecution 
defense of their causes. It is no answer that each 
group has grasped political power; or that they are 
entitled to resort to self-help in defense of their rela- 
tions so long as government refuses to provide means 
for adjusting their conflicts. Nor is it any answer that 
their relations are the basis of their profits and liveli- 
hoods as much as are goods for the merchant or lands 
for the farmer. The point is, shall we who are not 
allied with either group stand by impotently while thei 
struggles disrupt and imperil the social order? Shall 
we as a profession trained in the art of government 
dally with the concepts and processes of law designed 
for other problems and refuse to fashion instrumentali 
ties adequate to bring these extremel) rela 
tions under the control of government 

We have made a beginning too long delayed in the 
Norris-LaGuardia Act, the Railway Labor Act and 
the Wagner Act. Although it may take years of pains 
taking efforts to mold new workable 
law, when that is done there should be no place left 
for strikes, pickets, boycotts, sit-downs, lockouts, com 
pany unions, detectives, bribery, rackets, 
machine guns or the other weapons which have been 
utilized in the industrial struggle. 
definite place in providing adequate 
relations of both the capital and labor 
of constituting the explosion points of 
as at present, they should become its 
and stabilizing influences 


xpl vit 
are 


or 


important 


processes into 


bombs, 


Government has a 
protection for th 
groups. Instead 
the social order, 
ost conservative 


What is true of industrial relations is true in part 
of the relations of other classes f traders The pro 
tection and control of those intricate institutions of 
finance—banks, holding companies, investment and 
personal trusts, insurance companies—their relations 
inter sese. as well as their relations with their cus- 
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tomers, investors, borrowers, beneficiaries, require law 
far different from that which concerns chattels and 
lands. The protection and control of those who produce 
wealth from agriculture, mines and natural resources 
of other types with respect to their relations with each 
other and their relations with their processors and 
dealers, also demand many new legal forms. The same 
is true as to those general traders who market, or sup 
ply the facilities for marketing the products of industry, 
invention, agriculture, and mines. The methods of co 
operation and mpetition between these groups, which 


government will approve, are as yet but dimly outlined. 
\ll of these and other trade relations have multiplied 


so rapidly and ramify so infinitely that they are leagues 

beyond the ticulated principles, formulas and rules 

law we knew even twenty years ago. This revolu 

tion in le is necessarily followed by a corre 
sponding revolution in the law of trade. 

It vort emphasis that wealth based so 


largely upot ite relations is a precarious and deli 
cate type of wealtl It does not have the enduring 

If it can be easily devel 
be easily destroyed. In times of crises 
such as the recent depression, for example, it is the 
relational interests which wither so quickly and suffer 


qualities of pl property. 


oped, IL ¢ 


such great losses The reduction of the national in 
come from eighty billions of dollars per year to less 
than forty billions resulted from the shrinking of credits 
based largel pon such interests. In times of exces 


sive prosperit likewise the relational interests 


which mult rapidly and get out of control so 
easily Phe me processes which are adequate for 
the control and protection of property are unfitted for 
dealing with this form of wealth. For example, con- 
sider the matter of taxation. The ad valorem basis of 


taxation is difficult and perhaps unjust as applied to 
\s applied to relational 
difficult and unjust as to have no place 
at all. In order to reach those interests entirely new 


. | 7 - - 
personal and real property 


interests it 1s 


methods must be devised The complex scheme of 
income taxation is primarily designed for such purpose 
though it re es the income from property also. Li 


cense taxes, sale taxes, and excise taxes in general, to- 
gether with estate and inheritance taxes are in final 


analysis levied upon relational interests. The recent 
adventure in the field of social security lays its burden 
there too here is no better thermometer by which 


to gauge the wealth represented by these interests than 
by the attitude practical government, hard put for reve 
toward them in recent years 

lso the matter of fair competition among 
rotection of consumers against inferior 
qualities and e regulation of the 
issuance and sale of securities, the security of unem 
ployed and aged persons, the control of public service 
companies and other such group interests. The pro 
tection the interests here involved require is equally 
as difficult to provide as is their control. Trade rela 
tions present exacting problems for government. Given 
free reign traders take over government: given unin 
telligent government, the trade upon which all of us 


nue, has taken 
Consider 

traders, the 

| 


+ 


excessive prices 


are so dependent mav be greatly impaired if not de- 
stroyed. 

3eginnit bout half a century ago, government 
began to do the only thing within its power to meet the 
demands made upon it by the relations growing out of 
trade. It fell back upon the administrative agency, the 
first line defense of Anglo-American government. The 


list of important national agencies roughly represents 
the relational interests of trade which I have enu- 


merated: The Federal Reserve Bank, The Interstate 
Commerce Commission, the Federal Trade Commis- 
sion, The Securities and Exchange Commission, The 
National Labor Relations Board, The Boards provided 
by the Railway Labor Act, The Federal Communica 
tions Commission, The Board of Tax Appeals, The 
Social Security Board, and the more important bureaus 
of the departments of agriculture and commerce. Many 
of their counterparts are found in the states. 

That satisfactory processes for dealing with trade 
interests will be developed no one who is familiar with 
the short experience of the Interstate Commerce Com 
mission and the Board of Tax Appeals can doubt. The 
violent period which culminated in the Federal Con 
stitution and the wholesale making of new law accom 
panying the setting up of the federal government, 
should be reassuring to those who fear the readjust- 
ments of the moment. Law can only be made through 
excessive and endless struggle. It has never been 
made otherwise. The struggle for a rational court pro 
cedure covered hundreds of years. The struggles to 
develop a reliable law of contracts, negotiable instru 
ments, trusts, and insurance, to evolve an equitable o'] 
and gas lease, and every other important phase of ow 
common and statutory law have been long and hard 
fought. Moreover, among the opposition to these de- 
velopments have always been many of the best lawyers 
of the period. No one should think that opposition 
without value. One of the profession’s chief functions 
is to fight rear guard actions until law can reestablish 
its broken lines. The supremacy of law comes only 
when a problem has been brought under control, that 
is, processes have been evolved to control and protect 
those whose activities create the problem. As soon as 
that stage is reached, strangely enough, the need for 
law has largely passed, opposition recedes, habits, cus 
toms, procedures, find their channels. We then focus 
our protests and doubts as to the validity of govern 
mental processes at some other point where our inter 
ests are not yet under control and are yet without pro 
tection. It may be taken for granted that control and 
protection of the interests in a society of groups is im 
measurably more difficult than in a society where the 
individual and his property played the major roles 

In conclusion, may I add that the most beautiful 
quality of law is that it is never finished. As long as 
human beings are inventive enough to create new forms 
of wealth and develop new activities, there will be con 
stant necessity for adjusting them to the current ordet 
[here are always those who will refuse to recognize 
intruding legal principles, much as the older members 
of a club accept its new members with ill grace, or as 
the established wealthy resent the newly rich, or as 
classical intellectuals lift an eyebrow at recent pre 
tenders. As the new club member must assume meek 
ness, as the newly rich must go in for culture, and as 
the recent intellectual must bow down to learning, if 
recognition is to be readily won, so any new legal in- 
terest or new legal principle must disguise itself in an 
old form before the legal profession will give it recog 
nition. That may be why those who have sought pro 
tection for relational interests have done so in the name 
of property. And that too may be why the courts, in 
giving them protection, have sometimes called them 
property. After all, why should we expect law and 
lawyers to be different from other institutions and other 
people? But why should the law and lawyers continue 
to ignore what has become so great a part of everyday 


life ? 
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E see on all sides of us evidence of a change in 
Wy the nature of property. In 1912, Mr. Justice 

Brandeis, who was then a practicing attorney 
in Boston, delivered an address under the auspices of 
the Chicago Bar Association on “The Living Law.” 
His theory was that the law did not take its proper 
place in the life of the country, as it does not keep 
abreast of changing conditions and problems presented 
by rapid development. The law should be alert to 
recognize new demands and willing to devise and adopt 
new rules and standards. In order to illustrate the 
changing conception of property, it might be well to 
review in a short space the development of property) 
law. 

Dean Bigelow, in his “Introduction to the Law of 
Real Property” takes as a starting point the Norman 
Conquest of England in 1066. He also says that 
“Private ownership of land was to a considerable de 
gree recognized in England in Anglo-Saxon times 

[It must always be borne in mind that the whole 
history of the law of real property is one of slow 
growth, of gradual evolutionary change. ... In the 
legal theory in the eleventh and twelfth centuries, 
the effect of the Conquest was to vest in William The 
Conqueror a title to all lands in England.” 

The physical occupation of the soil may not have 
been disturbed by the Conquest, however. So mych 
land was acquired by the Norman King of England, 
that it was impossible to keep it all in his personal 
possession. Large tracts were given out among the 
immediate personal followers of the King on condi- 
tion that certain services would be given the King in 
return. In addition, small land owners required pro- 
tection from some more powerful individual. By 1175, 
English land holding was analogous to a pyramid with 
the king, according to legal theory, as the owner of all 
English land, at the top. Under him were the great 
lords, holding large tracts, who were known as tenants 
in capite. Mesne tenants were under the tenants in 
capite. The tenants in actual occupation of the land 
were at the bottom of the pyramid. 

At this time, tenants could probably alienate their 
lands. With the growth of society in England, the 
necessity for the feudal incidents disappeared, being 
abolished by statutes in 1656 and 1660. According 
to the English law today, theoretically, land is held in 
tenure under the Sovereign; but in the United States, 


*Address delivered at the annual dinner of the Section of 
Real Property, Probate and Trust Law, at Kansas City, Mo., 
Sept. 28. 
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land is held of the State. Tiedeman, in ‘The Ameri 
can Law of Real Property,” states that the term real 
property included lands, tenements and hereditaments. 
‘Land is the soil of the earth, and includes everything 
erected upon its surface, or which is buried beneath it. 
It extends in theory indefinitely upward and downward, 
usque ad coelum usque ad orcum 

Theories as to the origin of private property have 
been discussed in the Journal of the American Institute 
of Real Estate Appraisers, by Francis E. Jones, a Hart 
ford, Connecticut, attorney. He says 

“Occupancy is pre-eminently interesting because of 
its importance in speculative jurisprudence in furnish- 


ing a supposed explanation of the origin of private 
property. It was once universally believed that the 
proceeding implied in occupancy was identical with the 


process by which the earth and its fruits, which were 
at first in common, became the alleged property of 1n 
dividuals. Blackstone wrote: ‘The ground was in com 
mon, and no part Was the permanent property of any 
man in particular; yet whoever was in the occupation 
of any determined spot of it, for rest, for shade, or the 
like, acquired for the time a sort of ownership. When 
mankind increased in number, it became necessary to 
entertain conceptions of more permanent dominion, and 
to appropriate to individuals, not only the immediate 
use, but the very substance of the thing to be used.’ ” 

Continuing with reference to this matter, Mr. Jones 
says: “. .. Sir Henry Sumner Maine considers that 
joint ownership, and not separate ownership, is 
the really archaic institution, and that the forms of 
property which will afford instruction will be those 
which are associated with the rights of families and of 
groups of kindred.” 

This is considered to be the first stage in the con 
cept of property which appears to be going through a 
cycle. Two parts of this stage have been noticed. The 
first was absolute ownership of the property by the King 
or the head of the State. Next, the King granted the 
property to his agents on certain conditions. The labor 
ing people, during this time, may be classed as serfs 
The highest point in the cycle for the individual 
was probably reached when the absolute title to the 
property was thought to be vested in the individual, 
who could use it as he saw fit, subject to the claims of 
others who were injured by such use. In the business 
world, at this time, we also find rugged individualism 
which developed under the doctrine of latsses-faire as 
illustrated, in part at least, by Adam Smith’s work on 


“The Wealth of Nations.” Chief Justice Marshall 
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conceived that governmental action should be permitted 
to affect private rights in only a restricted area, which 
reflected the dominant view ot his generation. 

The trend of thought at this time was chiefly pre- 
occupied with guaranteeing property rights. However, 
the popularity of the decision by the same judge in 
Gibbons vs. Ogden, 22 U. S. 1 (1824), was because 
it struck down a monopoly, the implied prohibition of 
the commerce clause being used to limit the State Legis- 
latures. Before 1828, the Government had been the 
exclusive property of the upper class, but when Jack- 
son became President, it was hoped that the govern- 
ment would be used to break centralized power. 

Che vociferous masses of Jackson’s followers de- 
manded_ that yperty rights should not be untram- 
melled. During the time that Taney was Chief Justice, 
very profound technological and business changes oc- 
curred in the life of the nation. At this time the legis- 
lators began to be concerned with social problems. 
laney thought that the restraining of privilege was a 
proper governmental function. So we find him saying 
in Charles River Bridge vs. Warren Bridge, 36 U. S. 
420, 548 (1837), “While the rights of private property 
are sacredly guarded, we must not forget that the com- 
munity also has rights and that the happiness and well- 
being of every citizen depends on their faithful preser- 
vation.”” See Acheson: “Roger Brooke Taney: Notes 


on Judicial Self Restraint” (1937), 31 Ill. Law Review 


705. 

The third phase for the property owner occurs 
when property will be owned subject to regulation by 
the State for the benefit of other individuals. The 


prejudice against monopoly, which we have seen in 
connection with the case of Gibbons vs. Ogden, reap- 
peared in the form of the Sherman Anti-Trust Act, 
and later acts upon the same subject which have fol- 
lowed it, one of the last developments along this line 
being the Fair Trade Act, which was upheld in Old 
Dearborn Distributing Co. vs. Seagram-Distillers Cor- 
poration, 57 Sup. Ct. 139 (1936), noted in 31 Ill. Law 
Rev. 793 (1937). 

The final phase would be ownership only for the 
purpose of satisfying the social obligations of the prop- 
erty owner toward others in society. In this way, 
anyone who is not a property owner could determine 
the manner in which the owner was to conduct his 
business or hold his property. If this hypothesis is 
correct, a new serfdom, not of oceupation but of locality 
may be on its way. 

As an illustration of the encroachments which have 
been made upon the absolute ownership of property, 
the proposal of Henry George may be cited. He wished 
to appropriate economic rent to public use by a tax 
levied on the value of land exclusive of improvements. 
By this means, it was thought that all taxes which fall 
upon industry and thrift could be abolished. This 
would be an aid to business men without aiding the 
owner of real property. He wished to sweep away all 
interferences with the production and distribution of 
wealth, resorting to state control if competition were 
impossible. All increases in value that were due to 
general growth and improvement were to be appro- 
priated for the use of the community. His book on 
“Progress and Poverty” should be consulted. 

Another limitation on the rights of the owner 
toward his property is illustrated by modifications in 
the law of landlord and tenant which are occurring in 
European countries since 1920. The social right of a 
family to a dwelling is being recognized. This means 
that the owners of buildings are being more restricted in 


the manner of evictions and rents that may be charged. 
If this trend continues, the State would have to provide 
houses for all of the masses. Again, as a limitation on 
the theory that a property owner is entitled to the air 
over his land, it has been stated that this only means 
‘“. .. that no one can acquire a right to the space above 
him that will limit him in whatever use he can make 
of it as a part of his enjoyment of the land”: Hinman 
vs. Pacific Air Transport, 84 F. (2d) 755 (C.C.A., 9th, 
1936), which case held that flying above the surface of 
land against the land owner’s consent is not a trespass, 
but is lawful unless it results in injury to the owner in 
the use, value, benefit or enjoyment of his land. See, 
Green “Trespass by Airplane,” 31 Ill. Law Rev. 499 
(1936). On this matter of who is entitled to the use 
of air over land, ownership, it would appear, is a con- 
cept to be employed when the interest of the land owner 
is being appropriated. An aviator does not try to secure 
any interest in the property, but merely increases the 
possibility of physical harm to it, said Dean Green 
in “Flight of Aircraft—Right or Privilege,” 6 Jour. of 
Air Law 201 (1935). 

In Illinois, for many years, real property has been 
the principal source of revenue to the state. The per- 
sonal property tax has been impossible to collect. See. 
Altman : “The Role of the Courts, in Personal Property 
Tax Cases,” 32 Ill. Law Rev. 171 (1937). An attempt 
to pass an income tax law was unsuccessful so that re 
sort was had to the sales tax for revenue. When it was 
found that insufficient funds would be derived from the 
sales tax, the tax on real property was again increased 
although realty taxes had been reduced for a while as 
the result of the depression and the activity of particu 
lar organizations, which were working toward a definite 
limitation of the tax rate. The high real property tax on 
Illinois property is considered as one of the factors 
which prevents any decided improvement in the real 
estate market there. Finding that collections of real 
estate taxes were very slow, the Illinois Legislature 
passed a law, known as the Skarda Act, which allows 
the Court to appoint a Receiver for improved real 
estate on which the taxes are badly delinquent. The 
receiver takes whatever income there may be from the 
property to satisfy the tax lien on it. If there is no 
income, the owner being in possession of the premises, 
the receiver requires the owner to pay a certain amount 
which is applied against the taxes. 

Recently, a town in Illinois has stated that $4,000, 
000 in taxes which have been owing since 1928 would 
be collected by means of the Skarda Act, and by co 
operation with the Probate Court, when the property 
owner had already died. The Probate Court may be 
of assistance also in collecting delinquent personal prop 
erty taxes against the estates of decedents. One County 
made a study of decedents’ estates to determine the 
assessment for personal property taxes. In one case, 
the value of the estate is said to be $100,000, although 
the assessment was only $4,000. 

It will be seen that although property ownership 
may be considered to be absolute, it is subject to con 
siderable demands from the State. The revenue de 
rived from these various sources is used by the gov- 
ernment in meeting social obligations such as unemploy 
ment relief and pensions for those persons who are too 
old to work. Furthermore regulation of business oc- 
curs continually. The Securities Law of the Federal 
Government was a result of the various State Blue Sky 
Laws. The mortgage loan business was attempted to 
be relieved by the Federal Government, which has also 
started producing electric power by using the energy 
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from dammed water It can safely be said that these 
are encroachments upon the rights of the individual who 
owns property or a bu 
Former President Herbert C. Hoover, in a recent 


iness 





article, ““The Crisis of Political Parties,” (160 Atlanti 
Monthly, 257—Sept. 1937) has posed the question in 
this manner: “Shall centraliz personal government 
undertake to plan the lives of upright men and coerce 


and compel them t erica needs a ne 
ae ie aaa 


and flaming declaration of the responsibilities 


at tree men 


\ further example of tl encroachments being 
made upon the rights of certain people 1s the “sit-down 
trike.” The strike ve claimed that they have a 


property interest in their employment ne writer ha 
found that the trade relational interest is claiming an 


ever increasing protection on the part of government 


Green: “Relational Interests,” 30 Ill Law Rev. 45 
(1935) He also state that 1 y of the important 
problems which arise in dealing with family, trade, 
professional, political and social relations have been 
confused with those arising out of the interest of pet 
sonality and property: 31 Ill. Law Rev. 56 (1936) 


The interest of the laborer in the employment relation 
is receiving increasing recognition as is evidenced by 
the National Labor Relations Act However, Courts 
have refused to allow the claim that the worker has an 


I WOTK 


intangible property right to security in his place 
but have not evicted sit-down strikers who had been 
in possession of their employers’ property fot 134 days 
see, 31 Ill. Law Rev. 942 (1937 


Such strikes are very costly both to the employer 


and the employee, not only in wages, but also becaus« 
the trade that is lost. One solutiot iwgested has been 
that equitable relief ht be denied to the employer 
unless he should do equity by meeting some of the 
demands of the strikers 

\n interesting suggestio1 has been made wit 
reference to solving the nflict f interest presented 
these phenomena is that the persons engaged in the 
dispute should be willing to vield more easily and more 
gracefully This was stated in an address by Dear 


(5. Acheson before the Law Club of Chicago on January 
22, 1937. under the title of “Some Social Factors 11 
l.egal Change.’”’ Mr. Acheson states that new interests 
in property are demanding recognition. It is my opin 
ion that th proper concept of property ownership 
should be that the individual owning it should be en 
titled to hold it and be protected by the State in that 
right subject to the demands of the Government on 


behalf of those persons who may | onsidered undet 
privileged. 

For the s¢ lution of probl ms in the field of labor 
relations, it has been suggested that a branch of the 
law be developed which would be analogous to the law 

I 


merchant. In this way, ther ild be developed some 
precedent for settling questions which give so mucl 
trouble at the present time. One reason for the success 
of “sit-down strikes,” in the last year, was said to be 
the inertness of people in opposition. Justice Brandeis’ 
observation that “ the greatest menace to free 
dom is an inert people” would appear to be pertinent 
here. It is felt that an aroused public opinion would 
have defeated or, at least, curbed the effectiveness of 
these strikes. It finally did have that precise effect 
but not until heavy losses in money and some lives 
had occurred. The processes of the law are ill-adapted 
to deal with them. It is a contradiction in terms te 
speak of a mandatory injunction but that was one 
method which was proposed as a remedy 
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Matrimonial Causes. 

HE Marriage Bill, referred to in the London Let- 
Te of March, 1937, received the Royal Assent on 

the 30th July last, after its title had been changed, 
in the House of Lords, to Matrimonial Causes Act. 
In its progress through both Houses the bill was sub 
ject to considerable discussion and many speeches were 
made both for and against. It is seldom, too, that 
the passage of any enactment has been watched with 
such interest by the “man in the street” as was evinced 
on all occasions when the measure was under considera 
tion. It is the only Matrimonial Causes Act since that 
passed in 1873 which proclaims its object in the pre 
amble, where it is stated that “it is expedient for the 
true support of marriage, the protection of children, the 
removal of hardship, the reduction of illicit unions 
and unseemly litigation, the relief of conscience among 
the clergy, and the restoration of due respect for the 
law, that the Acts relating to marriage and divorce 
be amended.’ A preamble is not a substantive part 
of a statute. Its proper function is to explain the in 
tention of the legislature and the ground and cause of 
making the statute, or, as Coke puts it in his “Insti 
tutes” (vol. i, 79a) “the rehearsall or preamble of the 
statute is a good meane to find out the meaning of the 
statute, and as it were a key to open the understanding 
thereof.” 

Some amendments were made in the bill as origi 
nally introduced and the Act in its final form provides 
that no petition for divorce shall be presented to the 
High Court unless three years have passed since the 
date of the marriage, but a Judge of the High Court 
may, upon application being made to him in accordance 
with rules of Court, allow a petition to be presented 
before three years have passed on the ground that the 
case is one of exceptional hardship suffered by the 
petitioner or of exceptional depravity on the part of 
the respondent. The Act does not state in express 
terms whether the three years are to be reckoned as 
from the date upon which it comes into force or whether 
a petition for divorce may be based upon desertion 
for three years prior to that date, but it is generally 
held that this provision must be retrospective. Grounds 
for divorce under the Act are adultery, desertion with 
out cause for a period of at least three years, cruelty 
and incurable insanity. A petition may be presented 
by the wife on the ground that her husband has, since 
the celebration of the marriage, been guilty of rape, 
sodomy or bestiality. Habitual drunkenness and im- 
prisonment under a commuted death sentence as 
grounds for divorce, were dropped from the Bill. The 
\ct provides new grounds for a decree of nullity, and 
relief for clergy of the Church of England and of the 
Church in Wales. It comes into operation on the Ist 
January, 1938. 

The Bill which was introduced in the House of 
Lords to provide additional grounds for divorce in 
Scotland was dropped. 

Another Act passed during the last session, deal 
ing with matrimonial causes, which came into opera 
tion on the Ist October, was the Summary Procedure 
(Domestic Proceedings) Act, 1937. It gives effect to 
certain recommendations of the Departmental Commit 
tee set up to inquire into the special services of Courts 
of Summary Jurisdiction and provides that these 








74 AMERICAN Bar ASSOCIATION JOURNAI 





domestic cases may be dealt with in greater privacy, 
so that efforts at conciliation may have a better chance 
of success. Courts of summary jurisdiction constituted 
under the Act consist of not more than three justices 
of the peace, and will include, as far as is practicable, 
both a man and a woman. During the hearing of 
cases by the Court all persons will be excluded from 
the Court except members and officers of the Court ; 
the parties concerned in the case, their solicitors and 
counsel ; and other persons directly 
cerned ; whom either party desire to be 
present; solicitors and counsel in attendance for other 
and other 


witnesses con- 


persons 
cases; newspaper representatives, any per 
on whom the Court may permit to be present. Dur 
ing the taking of evidence of an indecent character the 
Court power to exclude all persons not directly 
concerned The publication of particulars 
in newspapers in any domestic proceedings 
before the Court is limited to the names, addresses and 
occupations of the parties and witnesses; the grounds 
of the application and a statement of the 
countercharges ; 
decision of the 


has 
in the case 
relation to 


concise 
charges, defences and submissions 
on any point of law and _ the Court 
thereon ; the decision of, and observations made by, the 
Court in giving its decision. Technical papers for cit 
culation among members of the 
fessions are excluded from these provisions. The duties 
of probation officers in connection with attempts to 
effect a conciliation between the parties to proceedings 
under the Act, have been extended. Where any party 
to proceedings is not legally represented and it appears 
that such party is unable effectively to examine or 
cross-examine a witness, the Court has power to put 
to the witness such questions in thi that 
party as may appear to be proper 


legal or medical pro 


interest of 


Divorce and the Courts 

The number of divorce suits set down for hearing 
at the beginning of the Michaelmas term, which com 
menced on the 12th October, 
known in the history of the Court. There were 1,962 
of which 1,351 are undefended petitions. These figures 
far exceed those for the Michaelmas term 1936, when 
there were 1,595 suits. There are three Judges of the 
Probate, Divorce and Admiralty Division, Sir Boyd 
Merriman, the President, Mr. Justice Langton and 
Mr. Justice Bucknill, and it is no light task which faces 
them. It is generally believed that when the new 
Matrimonial Causes Act is in full operation the number 
of actions in this division will be still further greatly 
increased and it is intended to introduce a bill in the 
House of Commons early in the session to provide for 
the appointment of additional judges in this 
Division to cope with them. It is even contemplated 
that additional Court space will be necessary, but this 
cannot be ascertained until the Act has been in opera- 


was the largest ever 


two 


tion for some time. 
New Recorder of London. 

Judge Gerald Dodson has been elected to succeed 
Sir Holman Gregory in the office of Recorder of the 
City of London. The election was made at a special 
meeting of the Court of Aldermen and the appointment 
has been sanctioned by the Lord Chancellor. Judge 
Dodson has been Judge of the Mayor’s and City of 
London Court since 1934. He was called to the Bar 
at the Inner Temple on the 24th April, 1907, and is 
53 years of age. 
The Birkenhead Dining Club. 

\t Gray's Inn, in the nineties, an effort was made 
and corporate life among the 


to increase the social 


members of the Inn by the formation of what was then 
known as the Bacon Club, the which 
dined together once a week, except during dining term 
and the Long Vacation. The meetings continued fo1 
some years but eventually came to an end. The happy 
intercourse engendered by the promotion of the Club 
however has not been forgotten, and steps have recently 
been taken to revive this method of still further cement- 
ing the close comradeship which has always existed 
between members of that Inn. A 
formed, to be known as The Birkenhead 
which, in the words of its promoters “will provide a 


members of 


club has been 
Dining Club, 


new 


pleasurable meeting ground for members of Gray's 
Inn and keep alive the fame and achievements 
of the distinguished Bencher whose title is linked with 
it.’ The inaugural meeting of the club was held at the 
Waldorf Hotel on the 8th July last 
taken by Mr. E. H. Butcher, who has been elected first 


[he chair was 


president of the club, and the guest of honour was 
Lord Atkin, the Master Treasurer of Gray’s Inn. The 
president announced that there would be no speeches, 
except that by their distinguished visitor, and after 


extending a hearty welcome to all the guests he called 


upon Lord Atkin to propose the toast “The nemo! 
ot Lord Birkenhead.” 

Lord Atkin said that it was pleasure and a 
privilege to him to propose the toast. It was an in 


spiration that had led somebody to promote the dining 
club, and it was a very happy thought that had led 
them to associate it with the name of the greatest man 
that had ever been connected with Gray’s [nn—at any 
Lord Bacon. He went on to outline the 
Lord Birkenhead and recalled his vivid per 
In referring to Birkenhead’s appointment as 


rate since 
career of 


sonality. 


Lord Chancellor at the early age of 46, which was 
very young in contrast with the ages of Law Lords of 
that day, Lord Atkin told an amusing story of an 
Australian Attorney-General who, in the days before 


Lord Birkenhead’s Chancellorship, was conducting an 
appeal before the Privy Council \fter four o’clock 
on the first day he was asked how he was getting on, 
and replied, “Well, I think that the three blind ones 
are with us, but the two deaf ones are against us.’ 


Under Treasurer of Gray's Inn. 

On the 30th September, 1937, the Hall of Gray’s 
Inn was crowded with members of that Society, assem- 
bled to bid farewell to Mr. Dennis W. Douthwaite, and 
to invite his acceptance of tokens of good wishes on his 
relinquishing the long service to the Inn of fifty years, 
thirty-eight of them in the important position of Under- 
freasurer. The presentation, which consisted of an 
album containing the autographs of 500 members of the 
Inn, a gold watch, and two silver entrée dishes suitably 
inscribed, was made by Mr. J. K. F. Cleave, Recorder 
of Tiverton. In making the presentation Mr. Cleave 
said that the gifts had been selected as an expression of 
their recognition of the zeal and efficiency which Mr 
Douthwaite had always bestowed on the many duties 
pertaining to the office he was vacating, and added that 
there were few there who had not at some time received 
Special reference was 
500 signatures 
some of the 


some signal service from him. 
made to the volume containing the 
which, Mr. Cleave said, were those of 
members who regarded Mr. Douthwaite with respect 
and affection. Mr. Douthwaite, replying, said that 
Gray’s Inn was a place of great traditions and the 
Masters of the Bench had adhered to the tradition of 
fair and-generous dealing towards the servants of that 
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house. He could assure all present that he would go 
away a very proud, grateful and happy man, carrying 
with him memories and keepsakes which he would 
treasure as long as he lived. Mr. S. W. Bunning, chief 
clerk, succeeds Mr. Douthwaite as Under-Treasurer. 

The office of Under-Treasurer of an Inn of Court 
is a very responsible one. He is the Chief permanent 
Official and, under the direction of the Master Trea- 
surer (who holds office for one year) is responsible 
for all affairs of the House. Among other things he 


attends all meetings of the Bench and records the 
minutes of proceedings, receives all moneys payable to 
the Inn, arranges for the letting of chambers, the col- 
lection of rents, and the upkeep of the property and 
attends to the formalities attached to the admission of 
students to the Inn and their call to the Bar. The 
office of Under-Treasurer, or Steward as he was some- 
times called, is of considerable antiquity in the Inns of 
Court and dates back certainly to the early part of the 
sixteenth century. 


REPORT OF THE JUDICIAL CONFERENCE AT 
W ASHINGTON 


HE Judicial Conference provided for in the Act 
Te Congress of September 14, 1922 (U. S. Code, 

Title 28, sec. 218), convened on September 23, 
1937, and continued in session for three days. The 
following Senior Circuit Judges were present in re- 
sponse to the call of the Chief Justice: 

First Circuit, Senior Circuit Judge George H. 
Bingham 

Second Circuit, Senior Circuit Judge Martin T. 
Manton. 

Third Circuit, Senior Circuit Judge Joseph Buff 
ington. 

Fourth Circuit, Senior Circuit Judge John J. 
Parker. 

Fifth Circuit, Senior Circuit Judge Rufus E. 
Foster. 

Sixth Circuit, Senior Circuit Judge Charles H. 
Moorman. 

Seventh Circuit, Senior Circuit Judge Evan A. 
Evans, 

Eighth Circuit, Senior Circuit Judge Kimbrough 
Stone. 

Ninth Circuit, Senior Circuit Judge Curtis D. 
Wilbur. 
The Senior Circuit Judge for the Tenth Circuit, 
Judge Robert E. Lewis, was absent, and his place was 
taken by Circuit Judge Orie L. Phillips. 

By Act of Congress of July 5, 1937, provision was 
made for representation in the Conference of the United 
States Court of Appeals for the District of Columbia. 
As the Chief Justice of that Court was unable to be 
present, Justice D. Lawrence Groner attended in his 
stead. 

The Attorney General and the Solicitor General, 
with their aids, were present at the opening of the 
Conference 

State of the Dockets —Number of Cases Begun, 
Disposed of, and Pending, in the Federal District 
Courts. 

The Attorney General submitted to the Conference 
a report of the condition of the dockets of the district 
courts for the fiscal year ending June 30, 1937, as com- 
pared with the previous year. Each Circuit Judge also 
presented to the Conference a detailed report, by dis- 
tricts, of the work of the courts in his circuit. 

The report of the Attorney General disclosed the 
following comparison of criminal and civil cases (ex- 
clusive of bankruptcy cases) commenced and term- 


inated during the fiscal years 1936 (as revised) and 
1937: 


Commenced Terminated 
1936 1937 1936 1937 
Criminal .......... 35,920 35,369 36,396 35,351 
o) ae 39,391 32,672 41,384 37,393 


The summaries show a considerable decrease in 
the total number of cases pending on June 30, 1937, 
in the district courts. This is true not only of the 
entire number but also of the totals in each general 
class except in criminal cases where the number of 
pending cases is slightly increased: 
1936 1937 


10,993 11,011 


Pending Cases 


Criminal Cases 


United States civil cases............... 14,045 12,623 
SN MN a di dic Ss Bere  e een 31,294 27,995 
ere ree 62,527 54,802 

TAs oiksivecdncsodsncedeeuss Se. 2 


In accordance with his practice in recent years, 
the Attorney General submitted to the Conference 
tabulations showing the approximate time required to 
reach the trial of cases after joinder of issue in the 
several district courts. These tabulations indicate that 
important progress has been made. This is shown 
by the greater number of districts in which trial dockets 
are stated to be current, that is, where all cases in 
which issue has been joined and which are ready for 
trial are disposed of not later than the term following 
the joinder of issue, except cases continued at the re- 
quest of counsel. In the fiscal year 1934, there were 
only 31 districts of which that could be said; in 1935, 
46 districts; and in 1936, 51 districts. The Attorney 
General’s present report shows that the work of the 
district courts is thus current in 68 of the 84 districts, 
exclusive of the District of Columbia. The Attorney 
General further shows that the same condition pre- 
vails in some divisions of four other districts and as 
to certain types of business in five other districts. In 
some of the districts, equity cases may be tried even 
between terms, if ready. 

Of the districts in which trial dockets are in ar- 
rears—seventeen in all, including the District of Co- 
lumbia—it appears that there are seven where the 
trie! dockets are one to six months in arrears, and seven 
gihers where the trial dockets are between six months 
ind a year in arrears. In the remaining three districts, 
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as pointed out by the Attorney General, the worst 


conditions appear,—to wit, in the Eastern District of 


Michigan where the equity trial docket is two years, 
and the law trial docket is ten months, in arrears; in 
the Western District of Washington in which the 
equity trial docket is three to four months, and the 
law trial docket is fifteen months, in arrears; and the 
District of Columbia trial dockets are 
sixteen months in arrears. 

This survey indicates clearly that the question of 


is one 


in which the 


delavs in the trial of cases after joinder of issue 
that should be considered with respect to particular 
districts and affords no just ground for general criti 
cism of the work of the district courts. And in the 
few districts where serious delays occur the special 
conditions obtaining should not be overlooked. 

It should also be noted that important improve 
ment has been secured in certain districts which have 
heretofore presented the most serious delays. Thus 
the Conference in recent years has had occasion repeat 
edly to call attention to the congestion and delays in 
Southern District of New York. It now appears, by 
the Attorney General’s report, that the average interval 
between joinder of issue and trial in ordinary course 
in that district has been reduced from eighteen to two 
months in actions at law and from twenty to four 
months in equity. 

The Attorney General has emphasized the presence 
of other sources of delay than merely the interval be 
tween joinder of issue and trial. He directs attention 
to the pendency of motions to dismiss, demurrers, and 
preliminary matters which frequently postpone joinder 
of issue. He states that his studies show that in many 
districts motions are heard only once a month and 
sometimes only on the first day of the term. This matter 
was considered by the Conference and will be taken up 
by the Senior Circuit Tudges with respect to each dis 
trict within their circuits, and it is believed that in this 
way appropriate provision may be made to expedite the 
hearing and decision of preliminary questions which 
may arise prior to joinder of issue and whatever delays 
may now be due to lack of such provision may be 
avoided. 

Another source of delay pointed out by the At 
torney General is the multiplication of places of holding 
court. It is quite obvious that this is an obstacle in the 
way of the speedy disposition of cases. It is also ob- 
vious that it may be difficult to secure a reduction in 
view of the local interests affected. However, this cause 
of delay is attributable not to the federal judges but to 
mandatory requirements of statutes. In many instances 
these requirements were imposed at a time when there 
were difficulties in transportation which no longer exist 
The Conference is of the opinion that this question 
should receive the careful consideration of Congress to 
the end that the district judges should be relieved of 
the duty of holding court in more places than are rea- 
sonably necessary. The Attorney General recommends 
the enactment of legislation providing for the transfer 
of cases from one division to another, or from one place 
of holding court to another within the district, in order 
to make it possible for a case to be tried at the first 
term of court held at any place within the district. It 
may be possible to attain the desired end to a consider- 
able extent by the action of the judges without legis- 
lation, but, so far as legislation may be found to be 
necessary, the Conference approves the recommendation 
of the Attorney General in principle. 


Provision for Additional Jud f Circuit 
Courts of Appeals. 

The reports of the Senior Circuit Judges show that 
in general the Circuit Courts of Appeals are well up 
with their work. In six of the circuits and in the Court 


of Appeals for the District of Columbia, no additional 
judges are now required. It should be noted, however, 
that in the Eighth Circuit, the Court of is able 


to keep abreast of its work only through the aid of 


\ppeals 


retired judges, of whom there are three. There is no 
certainty as to the length of time this aid will be avail 
able and if, in the future, it should be seriously lessened, 


the business of that court would require anot! 

The Circuit Court of Appeals for the Second Cit 
cuit is up with its work but in view of the 
disproportionate burden imposed upon its members by 


its heavy docket, an additional circuit judge thought 


1c! judge 


] 


severe and 


to be necessary. 

The Circuit Court of Appeals for the Fifth Circuit 
is also fully up with its work but it 
probable increase of business and in view of the extent 
of the present and future burden upon the court, it is 
felt desirable to have an additional circuit judge 

The Circuit Court of Appeals for the Sixth Circuit 
is not able with the present number of judges to hear 


faced with a 


all of the cases as promptly as they should be heard and 
an additional circuit judge is necessary 

While the Circuit Court of Appeals for the Seventh 
Circuit has been able to dispose of its cases, it has been 
handicapped by the delay in filling vacancies, one of 


which still remains. The court has been compelled to 
rely upon the constant assistance of district judges. It 
is the sense of I 1 not be 
district 
porary period. 


the Conference that it should 
a Court of Appeals to call in 
judges except in some exigency for a ten 
Even with the filling of the existing vacancy, the Court 
of Appeals of the Seventh Circuit would still be lacking 
in a sufficient number of circuit judges to keep abreast 
of its work and the appointment of an additional cir- 
cuit judge is needed. 

Accordingly, the Conference recommet 
vision be made for an additional circuit judge in the 
Second, Fifth, Sixth and Seventh Circuits, respectively 


necessary for 


ds that pro- 


Provision for Additional District Judges 

The Conference gave close 
extent of the need for additional district 
regard to the volume and character of th 
district courts and appropriate provision for the 
disposition of cases. 

In 1936, the Conference recommended that addi 
tional judges be provided as follows: 

1 additional district judge for the Dis 
trict of Georgia; 1 additional district judge for the East- 
ern District of Louisiana; 1 additional district judge for 
the Southern District of Texas; 1 additional district 
judge for the Western District of Washington. 

It will be observed that the last mentioned district 
is one of the two districts (aside from the District of 
Columbia) to which the Attorney General has directed 
special attention as showing serious arrearages. For 
this district as well as for the others, embraced in the 
recommendation of the Conference last vear, no addi- 
tional judges have yet been provided. 

The Conference renews its recommendation as to 
the four districts above mentioned. 

In past Conferences, it had been hoped that there 
would be an improvement in the state of the trial dock- 
ets in the Eastern District of Michigan, but this hope 
has not been realized and in view of the arrearages, 


the 
judges, having 
work ‘of the 
prompt 


consideration t 


Northern 
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specially mentioned in the report of the Attorney Gen- other districts the district judge before whom a crim 
eral, the ( ce recommends that provision be inal case is pending should appoint counsel for indi- 
made for ial judg gent defendants unless such assistance is declined by 

Because of special conditions in the District of the defendant. In exceptional cases involving a great 
Kansas, the Conference has concluded that an additional amount of time and effort on the part of counsel so 
judge is needed there assigned, suitable provision should be made for com- 

Other increases are found to be advisable in the pensation for such service, to be fixed by the court 
Southern District of California, the Western District and to be a charge against the United States.” 
of Louisia nd the Northern District of Ohi e Conse . > 

: — : IN a * Di cw I Amendment of Section 25 of the Bankruptcy Act. 
n the District of Columbia special conditions de ee Pe . : : 
nd ' = Dp ‘l eanng At the Conference last year a committee was ap 
mann considerat I 1 this istrict, 1 courts ave . . . oge ° . . 
1 4] ¢ : , iil in tl pointed to consider the advisability of amending Sec- 
not onl the im] tant tederal cases commiuttec oO eir : - . 
urisd len ee tl! Seate 00 24b of the Bankruptcy Act with respect to appeals. 
jurisdiction, t < » the cases which within a otate T _ _ . . 
1d fall ; risd , ates nt ‘ Upon receiving the report of that committee, and after 
wouk la Vit | 1 WUrIiSdictiol ot state co Ss. Ss, ° R P . . ° . . 
‘ “pee ; considering the various questions raised in the dis 
prior to t ( the statute had not provided for the ° ‘os 
hic D hs onaitaes ‘asti cussion, the Conference adopted the following resolu 
nNrese¢ istrict Tire onterence, stice ° . 
ri , . ble t x : af tion : 
wonet! yr te Statistics applicapie oa EC T1O“ oO ‘6 _ ° — ° . : 
— PI ae . f Resolved: That in the opinion of this Con 
even yeal FE ew ot the increasing number ot cases ° . , a 
1 tl ry on tie dediatn am to Gam ference Section 25 of the Bankruptcy Act should be 
and the imp ty ol ringing the dockets » to date ° ° _” “ A 
a a : oe 1] a lt amended so as to permit consideration by the Circuit 
with ne pl nt udiclh rorce, am laving regar¢ 8) . e , ~ . 

; " aye ee cag Courts of Appeals and by the United States Court 

the charact work and the future needs of the , ; "oe > : ; 
Dist ag +. shed, mena t of Appeals for the District of Columbia of appeals 
istrict, the nierence recommends la ITOVISIO ee ° a 
9 + ss , pioroeg which have not been properly applied for or allowed 
made tor thre litional judges tor the District Court ‘ ‘ - - : : 

he D Colum! because of mistake as to the applicable section of the 

tiie st olumbDia. . . , 

Includ , * " lati made last vear and statute relating to appeals in such cases. We sug 

nciuding tf recommendations ade las “al < — : . 

res : C dh i Cutetinen: mammal gest that the following subsection be added to the 
now ren ( ( onterence tnerelo ecomimends . . ° ° 

Praga 4 : statute as Subsection 25 (d), viz: 
hat ad tl ict juages be provided as follows: ‘4 , 
1 addit trict iudge for the Northern District (d) In any case where an appeal which is 
1add TICL JUCGLC LOT Uti I l ow ° ° 2 
e ( 1 additional district iudge for the Eastern allowable only in the discretion of the appellate 
O ret Ls lon. CLIStri¢ 1age - “a TT! < e 
| 1 addit ai district iud nw the court under Subsection 24 (b) hereof has been al- 
iJistrict ot | ina; 1 additional district judge tor the : “e > ; ay glee Psi 
Western 1) FT nulsteen: | oiiiitlesss dMabdies lowed under Subsection 24 (a) or 25 (a), or where 
SC 1 i Ol OUISIdild , < ( < > . . a . 
cle is thern District of Texas: 1 add af an appeal which is allowable only under Subsection 
judge i ( ! istrict Ol eXas ; additiona D4 ; » 26 a has been ; hi “d y inder Sul 
dietetct teed . Fastern District of Michiwan: 1 <+ (a) or 4. (a) has been apphed tor under Sub- 
titel iteind tealien Kec the Masta Bieseied ol section 24 (b), the appellate court before which such 
adcaltl lal ¢ age 101 ne VO! ; S : . . ° ° ° . ; 
Oh; yr i district iudge for the Western Di appeal or application is pending may in its discretion 
no: ad nal district udg 101 ] ‘ste S . ae ; 
W 1 additional district judge for the allow or entertain the appeal, notwithstanding the 
1¢ ot Va As adaiuonal dist ] ge 4 ° ° 3 
C sath rn District of California: 1 additional district error in procedure, and may review the order ot 
OUTLTIE I iJ | ( 1oOTnla , < < ° 7 
sates for ¢ Netrict of Kans: 5 additional district decree appealed from as though the proper procedure 
age oO! ¢ . ict Of} ansas; . 4 ( ‘ ~ 5“. ° e . » 
ud -sbeage nd of Collie for obtaining a review of same had been followed, 
«ges Tor toistrict of iun a. : . 
. In tl nieve distelete it is the provided the appeal has been allowed or the applica 
1 uning seve;nty-i e S cts, S P ° : . . 
“ni  , Contac tumk wm wbiiilensdl dicteie tion for the allowance of appeal has been filed within 
opinion ( nie ice that oO ack mi s t * ce i 
. : er thirty days of the entry of the order or decree which 
ages are ¢ 1 ed. > » * . ° ” 
° yr VIEW 

The Conference is also of the opinion that the it is sought to review. 
present method of assigning judges to meet temporary Appointment of Official Stenographers.—Th« 
emerge ( lequate Conference in 1936 adopted the following resolution 

Bounda f Judicial Districts and Circuits. “Resolved that it is the sense of the Conference 

‘ae ia Stas S elite al that provision should be made for the appointment 

n ( e pending inquiries a’ committees ol  offcial stenographer one thes om aio . ale 
t] G : Ta yes Sener as ~ of ofhcial stenographers tor the reporting ol tria 
l¢ enate ir the fiouse ol ,epresenta Ss. - - > ‘ < : 

, ' | : in the district courts. It is not necessary that sal 
spectively, ( have been appointed to study the o1 . - or. 

: Fld cote: Ee aa aried offices be created. The need would be met by 
ganization al peration of federal courts, it seemed to in sit sattiiiantalens dun didbdias. tudes: a died licial 
the Conference that it was probable that the boundaries an act authorizing the ¢ istrict judge of each judicia 
of x 1 1 l ci -. \ Id 1 me the sub district to appoint one or more official court stenog 
ot existing Tit cir¢ 1S Wouk CO = ; =» - e . . - - 
ae . I; senuhiia tile: dostein raphers for that district, and to fix by rule of court 

ec ra consi it} 1 order to ro cae e - Ss . . “ 

coe oesitall al tion 4 +] , Le Son of Ghat oiths the compensation which such stenographers shall be 

or suitabD poration ine CxXan atio 0 ‘ S . ° . . . . 2 
rosa pointed the followin ooiaiiinn entitled to charge for their services, with provision 

iect, the (¢ nterence appointed the tollowing con eC . " . 

’ ; i ae Se pene. Remgreryeer that amounts properly paid by parties for the service 

to cooperate Vit the congressiona * eS, tO fit, ° , 

lud M | ¢ \\ Ibur and Philli the Chief of such stenographers be taxable as costs in the case 

udges Vianto1 oster, wbur and lllips, the e : , : ° : A 99 

ao ne rier sed ei eag ane eae one in the discretion of the trial judge. 

ustice being utnorized to aa ( e ) e om ° : _ 

; At the present session the Conference renewed 

time to tit a ; 

this recommendation. 

Apt tment of Counsel for Indigent Defendants H. R. 4721.—The Conference adopted the follow 
n Crimina —Public Defender. ng minute in relation to this measure: 

The Attorney General brought to the attention of “The attention of the Conference has_ been 
the Conferet the subject of proper representation for called to H. R. 4721 now pending in the Congress 
indigent defendants in criminal cases and the following “The purpose of this bill is to require that in 
esolutiot lopted all cases, civil and criminal in the federal courts, as 

“We approve in principle the appointment of a stated, the ‘form, manner, and time of giving and 
Public Defender where the amount of criminal busi- granting instructions to the jury’ shall be governed 


ness of a district court justifies the appointment. In 


by the ‘law and practice in the state courts of the 
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state in which such trial may be had’. The result of 
the enactment of this bill will be to change the prac 
tice in the federal courts respecting the charging of 
juries in varying degrees in a large number of states. 
In many it will result in federal trial 
judges from active instruments of justice to mere 
referees of contests between opposing counsel. It 
will deprive the juries of the benefit of the learning 


lhe 
changing 


and experience of the trial judge in the determina- 
tion of issues of fact. Even the most honest and in 
telligent juries need and welcome the trial judge’s 
aid in performing their often difficult duties so that 
they may arrive at a fair and impartial verdict and 
do full justice between the parties. 

“One of the outstanding excellencies of the fed 
eral courts in accomplishing justice is the right and 
duty of the federal judge to charge juries in a man- 
ner which will be most helpful to them in arriving at 
just verdicts, a feature of federal practice of especial 
importance in criminal cases in the interests of both 
the Government and the defendant. Many decisions 
of the United States Supreme Court, as well as of 
the Courts of Appeals, have carefully laid down 
such limits as are necessary to prevent any en 
croachment upon the province of the jury by a judge 
in his charge, and such limitations are carefully en 
forced. Thus controlled, the long established and 
well-working present method of charging juries in 
federal courts should, in the opinion of the Confer- 
ence, be continued. In expressing this opinion the 
Conference has not taken into consideration any 
questions of constitutional validity, and expresses 
no opinion thereon. 

“The bill would substitute a practice which in 
state jurisdictions is gradually being abandoned. A 
notable instance is a recent constitutional amend- 
ment in California adopting the federal practice re 
specting charging juries in the courts of that State. 

“We respectfully call this bill to the attention 
of the Attorney General and earnestly urge him to 
oppose its enactment.” 


Rules of Civil Procedure for 
of the United States. 

The Conference availed itself of the opportunity to 
consider the draft of the Rules of Civil Procedure 
prepared by the Advisory Committee appointed by the 
Supreme Court. Various questions were raised and 
discussed, to the end that the Supreme Court should 
have the advantage of the views of the members of the 
Conference. 

The Conference adjourned subject to the call of 
the Chief Justice. 

For the Judicial Conference 

CHARLES E. HuGuHes, 
Chief Justice. 


the District Courts 


September 28, 1937 
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Please send check with order to JourNAL office, 1140 
N. Dearborn St., Chicago, III. | 
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Dist. of Col_—Jesse C. Apk1ns, Supreme Court, Wash- 
ington. 
Florida—H. P. 
sonville. 

Georgia—Joun D. Humpuries, Superior Court, Atlanta. 

Idaho—C Hares C. CAvVANAH, Boise. 

Illinois—Grorce W. Hunt, Alliance Life Bldg., Peoria. 

Indiana—Cuase Harpinc, 118% E Main St., Crawfords- 
ville. 


Outney, Jr., Balfour Bldg., San 


Apatr, Atlantic Nat’l Bank Bldg., Jack- 
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lowa—Frev T. VAN Liew, Ins. Exchange Bldg., Des 


Moines. 
Kansas—Cuar_Les L. Hunt, Concordia 
Kentucky—Cuarires I. Dawson, Ky. Home Life Bldg., 
Louisville. 
Louisiana—RENE A. Viosca, Amer Bank Bldg., New 


Orleans. 

Maine—Leon V. WALKER, 57 Exchange St., Portland. 

Maryland—Rosert France, Mercantile Trust Bldg., Bal 
timore. 

Massachusetts—Henry B. Cap 
Cambridge. 

Michigan—Ira W. Jayne, County Bldg., Detroit. 

Minnesota—Cariton F. McNAtty, Court House, St. Paul 

Mississippi—G. H. Brannon, 307 N. Union St., Natchez 

Missouri—LELANp Hazarp, Waltower Bldg., Kansas City 

Montana—Anton J. Horsxy, Helena 

Nebraska—Rosert W. DeVoe, Bankers Life Bldg., Lin 
coln. 

Nevada—Frank H. Norcross, Reno 

New Hampshire—Francis W. Jounston, 42 Tremont 
Square, Claremont. 

New Jersey—JosEpH G. Wotser, 205 Fernwood Ave., 
Upper Montclair. 

New Mexico—Daniet K. SApLER, Supreme Court, Santa 
Fe. 

New York—T. Cart Nixon, 31 Exchange St., Rochester. 

North Carolina—J. M. Broucuton, Citizens Bank Bdg., 





Harvard Law School 


Raleigh. 
North Dakota—E. T. Conmy, First Nat’l Bank Bldg., 
Fargo. 


Oklahoma—J. C. Monnet, First Nat'l Bank Bldg., Okla- 
homa City. 
Oregon—Ersk1nz Woop, Yeon Bldg., Portland 
Pennsylvania—Georce A. Wetsu, U. S. Dist. Judge, 
Philadelphia. 
Rhode Island—G. Freperick Frost, Provident Co., Court 
House, Providence. 
South Carolina- M. Mann, St. Matthews. 
South Dakota—D. J. O’Kererre, Hengel Bldg., Pierre 
Tennessee—Harirey G. Fow er, Hamilton Bank Bldg., 
Knoxville. 
Texas—T. W. Davipson, Box 386, Dallas 
Utah—Joun JENSEN, Continental Bank Bldg., Salt Lake 
City. 
Vermont—Watter H. Cieary, Court House, Newport. 
Virginia—Joun L. INGRAM, City Hall, Richmond. 
Washington—Cuartes P. Morrarty, American Bank 
Bldg., Seattle. 
West Virginia—Lon H. Keriry, Kanawha Valley Bldg., 
Charleston. 
Wisconsin—JAMES WIcKHAM, Eau Claire. 
Wyoming—T. Blake Kennedy, Federal Bldg., Cheyenne. 
At Large—Lutuer Day, B. of L. E. Bank Bldg., West 
Section, Cleveland, Ohio. 
Scott M. Lort1n, Graham Bldg., Jacksonville, Fla 
Murray SEAsoncoop, Union Central Bldg., Cincinnati, 
Ohio. 
BurRKE SHARTEL, Univ. of Michigan, Ann Arbor, Mich. 
CueEsTer R. SHoox, Carew Tower, Cincinnati, Ohio. 
Morison R. Waite, Union Central Bldg., Cincinnati, 
Ohio. 


IRA J. Witttams, Morris Bldg., Philadelphia, Pa 


Trial Practice 


W. Carvin Cuesnut, Chairman, Post Office Bldg., Balti- 
more, Md. 

KENNETH Dayton, City Hall, New York City. 

Frep C. Gause, Fletcher Trust Bldg., Indianapolis, Ind 

Josepu C. Hostetier, Union Trust Bldg., Cleveland, Ohio. 

Georce W. McC urntTIc, Federal Bldg., Charleston, W. Va 

EpmMuNpD M. Morcan, Harvard Law School, Cambridge. 
Mass. 


Associate and Advisory Committee 


Alabama—Witt1amM McM. Rocers, Age-Herald Bldg., 
Birmingham. 


Arizona—Cuar_es Birce WILSON, Box 280, Flagstaff 

Arkansas—Siias W. Rocers, Box 524. FE] Dorado. 

California—A.trert A. RosENSHINE, Hunter-Dulin Bldg 
San Francisco. 

Colorado—A WaTSON McHENpr1! Colorado Bldg., 
Trinidad. 

Connecticut—Cart Foster, Fairfield ( Court House, 
Bridgeport. 

Delaware—D. O. Hastrincs, Industrial Trust Blde.. Wil- 
mington. 

Dist. of Col—H. Winsuip WueEatL! 1010 Vermont 
Ave., Washington. 

Florida—GrorcrE Couper GIB! Bisbee Bldg., Jackson 
ville. 

Georgia—Artuur G. PoweEtt, Marietta St. Bldg.. Atlanta 

Idaho—Isaac E. McDoucatt, Hub Bldg.. Pocatell 

[liinois—A.pert E, Jenner, Jr., 11 S i Salle St., Chi 
cago. 

Indiana—Henry B. WALKER, Old Nat'l Bank Bldg., Ev- 
ansville. 

lowa—Don Barnes, Higley Bldg., Cedar Rapids 


Kansas—Epcar C. BENNETT. Marysville 
Kentucky—Mac Swinrorp, Cynthiana 


Louisiana—W oop H. Tuompson, Bernhardt Blde Monroe 

Maine—Raymonp FEeEttows, Columbia Bldg. Bangor 

Maryland—Cuartes McHenry Howarp, Continental 
Bldg., Baltimore. 

Massachusetts—WILrorp D. Gray, Superior Court Boston 

Michigan—Artuur Wenrster, County Bldg., Detroit 

Minnesota—Matuias Batpwin, Court House Minne 
apolis. 

Mississippi—Virem. A. GriFFITH ( t Bldg 


Jackson 
Missouri—Paur. Barnett, Dierks Bldg.. Kansas City 
Montana—Wa ter AITKEN, Story Block, Bozeman 
Nebraska—Cuarves H. Kersey, Box 784. Norfolk 
Nevada—E. P. Carvitie, Box 1589. Reno 
New Hampshire—Tuomas L. Marsie, Concord 
New Jersey—Henry E. Acxkerson, Jr., Hudson County 
Court House, Jersey City. 
New Mexico—Epwarp C. Wane, Jr., Las Cruces (Mail- 
ing address, First Nat’l Bank Bldg., El Paso, Tex.). 
New York—Kennetu M. Spence, 40 Wall St., New York 
City. 
North Carolina—Tuomas J. HaArkIN Jackson Bldg., 
Asheville. , 
North Dakota—G. Grimson, Rugby. 
Ohio—Ciinton M. Horn, Terminal Tower. V i 
Oklahoma—Harry L. S. Hatiey, Court House, Tulsa 
Oregon—JAMEs ALGER Fee, Jr., 2667 S. W. Buena Vista 
Dr., Portland. 
Pennsylvania—Georce Ross Hutt, Box 26, Harrisburg 
Rhode Island—Cuartes A. Watsu, Superior Court House. 
Providence. 
South Carolina—H. H. Warxins, U. S. Dist. Court. An- 
derson. 
South Dakota—Irwin A. CuurRcHILL, Box 176. Huron 
Tennessee—Harry Apams, Exchange Bldg., Memphis 
Texas—BeEn H. Powe t, Littlefield Bldg.. Austin 
Utah—W. W. Ray, Walker Bank Bldg., Salt Lake City. 
Vermont—DEane C. Davis, Miles Bldg.. Barre. 
Virginia—Wi us D. MILter, City Hall, Richmond 
Washington—Laurence R. HamsBien, Paulsen Bldg., 
Spokane. 
West Virginia—James A. MerepITH, Fairmont 
Wisconsin—Harotp M. Wikre, 111 S. Hamilton St. 
Madison. 
Wyominc—E., E. Enrertine, Midwest Bldg., Casper. 
At Large—Frank T. Bogser, 152 W. Wisconsin Ave.. 
Milwaukee, Wis. 
GerorcE B. Harris, Union Trust Bldg., Cleveland, Ohio. 
T. BLAKE KENnNeEpyY, Federal Bldg., Cheyenne, Wyo. 
E. R. McNertt, Pawnee, Okla. 








ROSTER OF MEMBERS OF THE HOUSE OF DELE- 
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ALABAMA 
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ALBERT FAUI rkansas Cit 


REPRESENTING 
\labama State Bar Assn. 
State Delegate 


tate Bar of Arizona 
State Delegate 


State Delegate 
sar Assn. of Arkansas 


State Bar of California 
Bar Assn. of San Fr’sco 
(Assembly Delegate 
State Delegate 

Siate Bar of California 
Ios Angeles Bar Assn. 


rado Bar Assn. 


State | elegate 


State Delegate 
State Bar Assn. of Conn 


rney General of the 
nited States 


elaware State Bar Assn 
State Delegate 


Bar Assn. of D. C. 

sar Assn. of D. C. 
ard of Governors and 
State Delegate 


leral Bar Association 


la State Bar Assn 
State Delegate 


11 


bly Delegate 
irgia Bar Association 
State Delegate 





Bar Assn. of Hawaii 
Stat Delegate 


I » State Bar 
State Delegate 


State Bar Assn 
ois State Bar Assn 
icago Bar Association 


tion of Real Property, 

Probate and Trust Law 
State Delegate 

ird of Governors 
llinois State Bar Assn. 


liana State Bar Assn 
liana State Bar Assn 
State Delegate 


State Delegate 

Section of Criminal Law 
lowa State Bar Assn. 
Bar Assn. of St. of Kan. 
tate Delegate 

oard of Governors 


I 


DELEGATE REPRESENTING 


KENTUCKY 
LaFon ALLEN, Louisville............ Kentucky State Bar Assn. 
WILLIAM MARSHALL BULLITT?T, Louis- 

ville . Association of Life In- 


surance Counsel 
FrANK M. Drake, Louisville . State Delegate 
STANLEY ReEeEp, Maysville 
(Washington, D. C.) . Solicitor General of the 
United States 
LOUISIANA 
Henry P. Dart, Jr., New Orleans... State Delegate 
Georce H. Terriperry, New Orleans. Louisiana St. Bar Assn 
MAINE 
FRANK H. HASKELL, Portland. 
CLEMENT F. Ropinson, Portland. 


MARYLAND 

ALEXANDER ARMSTRONG, Baltimore... Nat’l Conf. Commrs. on 
Uniform State Laws 

JAMES W. CHAPMAN, Jr., Baltimore. Maryland St. Bar Assn. 

Hersert R. O’Conor, Baltimore . Nat’l Association of At- 
torneys General 

CHARLES Ruzicka, Baltimore State Delegate 

W. Conwe tt Smiru, Baltimore. far Assn. of Baltimore 
City 


. Maine State Bar Assn. 
State Delegate 


MASSACHUSETTS 

J. Weston ALLEN, Boston. . 
Epwarp M. DanceEL, Boston 
GeEorRGE R. Grant, Boston 
FRANK W. GRINNELL, Boston 


Assembly Delegate 
Law Society of Mass 
State Delegate 
Massachusetts Bar Asso 
ciation and Nat'l Conf. 
of Judicial Councils 
Henry R. Mayo, Lynn Massachusetts Bar Assn 
JosePpH F. O’ConneELL, Boston 3ar Association of the 
City of Boston 


MICHIGAN 
Roscot QO. Bonistee_, Ann Arbor. State Bar of Michigan 
GeorGce FE. Branp, Detroit. Detroit Bar Association 


Howarp D. Brown, Detroit Section of Insurance Law 

Jjoun M. DunuHAM, Grand Rapids... State Delegate 

Cart V. Essery, Detroit State Bar of Michigan 
and Section of Bar Or 
ganization Activities 

Oscar C. Hutt, Detroit . American Judicature Soc 

MINNESOTA 

Monte Appet, St. Paul . Minnesota St. Bar Assn 

Lee B. Byarp, Minneapolis. Minnesota St. Bar Assn 

Morris B. MircHetit, Minneapolis...State Delegate 


FREDERICK H. StTINCHFIELD, Minne- 

apolis .Board of Governors 
MISSISSIPPI 
T. C. KimprouGcu, University Mississippi State Bar 
Witiram H. Warkrns, Jackson State Delegate 
MISSOURI 
FRANK E. Atwoop, Jefferson City Missouri State Bar Assn 
Joun T. BArKeEr, Kansas City. State Delegate 
Forrest C. DonNeELL, St. Louis sar Assn. of St. Louis 


Missouri State Bar Assn 
Board of Governors 
Assembly Delegate 
Missouri State Bar Assn 


WitiaM E. Kemp, Kansas City 
Tacon M. LASHLey, St. Louis. 
Joun F. Ruopes, Kansas City. 
KENNETH TEASDALE, St. Louis 
MONTANA 
W. J. Jameson, Billings.............Montana Bar Assn. 
RAYMOND T. Nace, Helena.. State Delegate 

(Mail Add. : Dept. of Justice, Lands Div., Washington, D. C 
NEBRASKA 
FrepericK S. Berry, Wayne 
Harvey M. Jonnsen, Omaha 


State Delegate 
Nebraska State Bar Assn 


NEVADA 
Georce S. Brown, Reno State Delegate 
Cuarves A. CANTWELL, Reno State Bar of Nevada 


NEW HAMPSHIRE 

Conrap E. Snow, Rochester. . . State Delegate 

Epwarp K. WoopwortH, Concord. far Association of the 
State of N. H. 


Louris E. Wyman, Manchester...... Board of Governors 
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REPRESENTING 








DELEGATE REPRESENTING DELEGATE 


NEW JERSEY SOUTH CAROLINA 
















































































Witt1aM T. Boye, Camder N. J. State Bar Assn Georce L. Buist, Charleston. State Delegate 
Rosert Carey, Jersey City , N. J. State Bar Assn. Avsert C. Topp, Greenwood. .. South Carolina Bar Assn. 
Wituiam W. Evans, Patersor } State Bar Ass 
Pe ee ¢ oo oo SOUTH DAKOTA 
Sento ape gt te “ ~ Ph : ° aS mele par SASSH Lewis Benson, Huron... State Delegate 
. h as ; R 1LlIpsb ry stat legate ° } » " 
aa © Vv vemnm de: iy Ne ee ~yeaage © Poe Joun H. Voornees, Sioux Falls Board of Governors 
| a ao ae ae Serene Roy E. WIi1ty, Sioux Falls... . State Bar of South Dak. 
NEW MEXICO 
Georce S. Kiock, Albuquerque State Delegate TENNESSEE ore . 
Arvan N r 7 ; . # e MT . WatLter P. ArMstronG, Memphis....Bar Assn. of Tennessee 
ALVAN N. Wuite, Silver City State Bar of New Mexico ; >.<} , 
NEW Y WALTER CHANDLER, Memphis. Sec. of Pub. Utility Law 
‘ aga ; EarL KinGc, Memphis... State Delegate 
sEORGE H. Bonn, Syracuse........... State Delegate - 
Joun Kmxtanp CLarx. New York.. New York County Law- TEXAS 
ere’ Assn. - Joun P. BULLINGTON, Houston......5e tion of International 
Wittram L. Ransom, New Yorl Assembly Delegate and Comparative Law 
° . . ’ yrpwT P . ). 
Cuaries H. Stronc, New York Looe. of Ger of City of H. C. Pipkin, Amarillo severe Texas Bar Assn 
New Vork RHINEHART E. Rover, Fort Worth...Texas Bar Assn. 
Weston VERNON, Jr., New Yor Junior Bar Conference James L. SHEPHERD, Jr., Houston...Section of Mineral Law 
CuHarLEs W. Watton, Albany N. Y. State Bar Assn Davin A. Simmons, Houston were of —— = 
Puivie J. Wickser, Buffal N. Y. State Bar Assn ; Dall otate leet F ' , 
%. G. Storey, Dallas ; Sec. of egal Edu. and 
NORTH CAROLINA ; Adm. to the Bar } 
Joun J. Parker, Charlotte Section of Judicial Adn ee nea Songer «te \ 
woes CS cheered North Cz : ‘ AL C. WARD, an ci r I 
JULIUS C. $ MITH, Greens! North Carolina St. Bar Ancus G. Wynne, Longview Texas Bar Assn 
Witurs Smiru, Raleigh State Delegate 
NORTH DAKOTA UTAH 
4 ( s Ogde Utal ate B: ss 
HARRISON A. Bronson, Grand Forks. State Delegate owas. og aLAS, a: - ( ear Dele Bar Assn. 
7 q I ¢ ake 1 tate legat 
® a. PaLpA, Jr., Minot State Bar Assn. of N. D *EORGE - OMITH, SANt Lane ty ‘ —— 
OHIO VERMONT 
Newton D. Baker, Cleveland Board of Governors Water S. Fenton, Rutland Board of Governors and | 
Henry S. Bavaro, Columbus State Delegate State Delegate ] 
Georce B. Harris, Cleveland Ohio State Bar Assn. Georce B. Younc, Montpelier Vermont Bar Assi 
Bert M. Kent, Cleveland Section of Patent, Trade VIRGINIA 
mark and Copyright Law Sruart B. CAMPBELL, Wytheville Virginia State Bar Assn 
GEORGE R. Murray, Dayton Ohio State Bar Assn James H. Corsitt, Suffolk Board of Governors 
MY ALTER S. Rurr, Canton Ohio State Bar Assn Tuomas B. Gay, Richmond... State Delegate 
URRAY SEASONGOOD, Cincinnati! Section of Munic. Law 
Morison R. Warrte, Cincinnati Ohio State Bar Assn WASHINGTON vow : : 
‘ CHomaS E. Grapy, Yakima. .Wash. State Bar Assn 
OKLAHOMA Witiam G. McLaren, Seattle Board of Governors 
. G. . SIERER, Jr., Guthric Nat’l Conf. of Bar Exam QO. B. THorcrimson, Seattle State Delegate 
Jor S. Lewis, Ponca City State Delegate 
rep B. H. SpettMan, Alva State Bar of Oklahoma West yee | tate D 
\. W. Trice, Ada State Bar of Oklahoma FRANK ( FE 57 storms a te aa _— Vir 4 
( LARENCI 4. MARTI Martinsburg v\ t I Ss! 
OREGON é 
BLAINE HALLock, Baker Oregon St. Bar Assn WISCONSIN 
Sipney Tetser, Portland State Delegate FRANK T. Borset, Milwaukee Board of G VL ang ; 
Litoyp K. Garrison, Madison Assn. of Am. Law Sch. 
PENNSYL : sees: ~ 
lOHN 2 ee a ‘ | I R. B. Graves, Wisconsin Rapids State Bar Assn. of Wisi 
a I Bb ‘ ittsburgh \merican Law institute : > > ] ' Stat les > 
: rs : Ca } x, Milwaukee . State Delegat 
Henry S. Drinker, Jr., Philadelphia Philadelphia Bar Assn. RL B. Rix, Milwaukee : ——— 
Cuaries H. Enoiisu, Erie Pennsylvania Bar Assn WYOMING 
JosEpH W. Henverson, Philadelphia. Board of Governors and Joun D. Crark, Cheyenne... Wyoming St. Bar Assn 
State Delegate Wittram QO. Wixson, Cheyenne State Delegate 
FLARRY S. Knicut, Sunbury Board of Governors TERRITORIAL GROUP 
a RN ~~ Myers, Lancaster Pennsylvania Bar Assn L. Dean Lockwoop, Manila State Delegate 
THI X ttehuroh Janney : Pane : , ° 
RTHUR M. ScuLy, Pit ~« nsylvania Bar Assn. Nore.—The Chairman of each Standing and Special Com 
RHODE ISLAND mittee of the Association shall have the privilege of the floor 
James C. Coitins, Providence state Delegate in the House of Delegates, but shall have no right to vote a 
CHuauncey I. WuHeeves ’rovidence. Rhode Island Bar Assn such Chairman. (Constitution, Article V, Section 11 4 
CURRENT EVENTS | 
(Continued from page 3) 
guilty of fraud, as to investors relying alleged refusals to charge as requested, structions to the charge as given, 1 
on such balance sheet, in the absence although they had failed to point out order to determine that no error wa 
of an intent to conceal accompanying any errors in the charge as given; and committed.” 
the acts of omission then the opinion of the Circuit Court The Court concluded: that the trial 
Thus is shown the ineffectiveness of continued: “In the federal courts the had been entirely fair to the appellants 
ry I tl ffect f t i In the fed ts tl had | t f to tl ppellant 
a balance sheet to render very much doctrine is firmly established that ex- that a clear and accurate charge had 
actual protection to the far-flung ulti- ceptions should be specifically taken so been delivered under which the jury 
mate investor—the great “unwept, un that the trial judge may have an oppor- might well have found a verdict for th 
honored and unsung.” tunity to reconsider the matter and re- plaintiffs; that, although there was 
A procedural point of interest was move the ground of exception. Where much in the evidence which tended t 
where it was noted that requests handed the exceptions are not specific, an ap- cast doubt on the good faith of the ac 
up by the appellants numbered 82; that pellate court is under no duty labori- countants, it did not persuade the jury 
their assignments of error involved 40 ously to relate each of the requested in- that, finding no error in the charge as 
: | 
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LINCOLN 


1187 Third Avenue (Between 69th & 70th Sts.) New York City 


Why Pay 53°° 
a Square foot for Office 
S, torage S; pace 


REDUCE unprofitable office space by storing 
your valuable records in safe keeping within 
the concrete and steel walls of the Lincoln 
Warehouse. For a few cents a day your records 
may be guarded in fire and theft proof, individ- 
ual rooms, always accessible. Subway and ele- 
vated stations within a short walking distance 
from the Warehouse. Telephone for estimate, 


RHinelander 4-0107, no obligation. 


WAREHUUSE 


CORPORATION 








wrong in re 
the 
should be al- 


given and nothing clearly 


fusing requested instructions, judg 


ment ot the trial court 
that \n appellate court 
at 1 iught verdict 


ight have reached 


firmed; and 


cannot set jury's 
merely be cause 
a different conclusion had they been sit- 


ting as a jury 


To Extend Direct Appeal Privilege 


to States 
Where the constitutionality of acts of 
State Legislatur questioned in liti 
gation in Federal courts, States may 
be accorded right milar to those given 


the Federal Government where the con 


stitutionality of acts of Congress is 
questioned, if S. 3069, introduced by 
Senator Adams, of Colorado, is passed. 


This f intervention 
by the 
peals to 
United States in such 


require a notice to the 


bill provid for 
States nd tor direct ap 
Court of the 
would 


the Supreme 
cases. It 
State’s Attorney 


General in order to permit him to in- 
tervene on behalf of the State The 
basis of the Federal right of interven- 


tion and direct appeal where the consti- 


tutionality of acts of Congress 1s ques 


tioned is, of course, Public Law No 
352, 75th Congre U. S. C. A. Current 
Service pamphlet } Laws of 1937, 


p. 716. 


} 


H. O. L. Co’s Foreclosures 
Procedure under State foreclosure 


laws has been found unsatisfactory, so 


it develops from the appearance before 
the House Banking and Currency Com- 
mittee of Abner H. Ferguson, General 
Counsel of the [Federal Housing Ad- 
ministration. The Administration is 
making a study of methods by which 
foreclosure fees may be reduced. 

It is said that the H. O. L. C. already 
has developed ways of getting around 
high fees in foreclosure the 
State of New York, but that as a result 
its title to property is being questioned. 
A recent amendment of the Manual by 
the Federal Home Loan Bank Board 
extends authority to State Managers of 
the Loan Corporation, 
under 
deeds in lieu of foreclosures. 


cases in 


Owners’ 
conditions, to 
The sec- 


Home 
certain accept 
tion as amended reads: 

. 605 (j). Deeds in lieu of fore- 
closure may be accepted from owners of 


“Sec 


mortgaged properties in settlement of 
the indebtedness owing to the Corpora- 
tion, and in connection with such ac- 
ceptance each Regional or State Man- 
ager is authorized, in his discretion and 
with the approval of the Regional or 
State expend funds to 
satisfy, remove, release or acquire in- 
No sum shall 


Counsel, to 


tervening liens or rights. 
be paid to any owner of the property, 
but as a part of the consideration for 
such deed an owner may be permitted 
to continue in possession of the prem- 
ises for a limited time within the dis- 
cretion of the Regional or State Man- 


ager under advice of the Regional o1 
State Counsel. The authority herein 
granted shall be exercised under pro- 
cedure and limitations promulgated by 
the General Counsel with the approval 
of the General Manager.” 

A bill, H. R. 8622, introduced by 


Representative William B. Barry, of 


New York, would prevent deficiency 
judgments being taken by the Home 
Owners’ Loan Corporation in fore- 


closures “in excess of the actual amount 
of costs incidental to the proceedings” ; 
would limit the Corporation to 
course against the mortgaged property 
only”; and would abolish all personal 
and deficiency judgments which it here- 


“re- 


tofore has taken. This provision for 
abolishing such judgments already 
taken is a point of additional relief 


beyond that proposed in a bill, S. 1678, 
by Senator Copeland last February 
during the regular session. 


Continuous Tax Study 


A United States Tax Commission 
would be created by the bill, S. 3070, in- 
troduced by Senator James J. Davis, of 
Pennsylvania. It would be the function 
of the Commission continuously to study 
the Federal and State tax structures for 
the purposes of simplification of admin- 
istration, allocation of special fields be- 
tween the Federal Government and the 
States, and such redistribution of the 
tax burdens as might be desirable. 
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News of the Bar Associations 





Illinois State Bar Association Holds Mid-Year Meeting 


Which Demonstrates Effectiveness of Section Form of 


Organization in Stimulating Interest and Attendance— 
Close Contact of Officials with Sections— Younger Mem- 
ber Activities Much in Evidence—Addresses, Etc. 


ITH thousanc 

lawyers and their 
tendance, the Mid-Year 
Illinois State Bar Association, 
Chicago on Friday, November 
forded a most convincing demonstration 
of the effectiveness of the section o1 
ganization in stimulating interest of the 


one 


more than 
guests in at 


held at 


19th, af 


members in the work of a state asso 
ciation. From the standpoint of attend- 
ance and program interest, the meeting 
was one of the best in recent years 
Getting off to an early start, the of- 
ficers and members of the board of gov- 
ernors of the Association held an 
formal breakfast meeting, at which time 
the program for the day was discussed 
and each member of the bi 


the 


in- 


yard directed 


to attend the meeting of section to 





which he had been previ 
so that he might report on its program 


at a subsequent meeting to be held on 
the next day. 

At nine-thirty o’clock, nine sections 
convened for their meetings, including 
the sections on criminal law, probate 
and trust law, civil practice and pro 


patent, trademark 
utilities, 


cedure, insurance law, 
and copyright law, public legal 
education and admission to the bar, pro 
relations and younger mem- 
Each had 


attractive discussion 


fessional 


bers activities. section af- 


pro 


ranged an 
as 
wel it 


gram, and every meeting was 
tended. 
Outstanding features of the morning 


program included the discussion of re 


cent amendments to the Supreme Court 
rules, led by Chief Justice Paul Farth 
ing, who answered questions on the new 
amendments and invited further sug 
gestions for needed revision f thes 
rules: a discussion of the recent Illi 
nois prison survey, led by Henry Bar 
rett Chamberlin, secretary of the | 
cago Crime Commission; a discussion 
of the patent legislation approved by tl 


Bar Association House of 
interesting reports 
Motor ( irrier’s 


amendn 


\merican 
Delegates ; 
electrification and the 
Act; 
to the requirements for 


the 


discussion of recent ents 


idmission to 


Illinois bar; comment on the plan 


meeting of the 
I > 


for elimination of unauthorized prac- 
tice of law through annual registration 
reports on the activities 
of younger members of the Association 
in cooperation with the American Bar 


of lawyers; and 


Association Junior Bar Conference. 
During the noon hour, lawyers and 
their guests gathered at the luncheons 
for law alumni, with separate 
meetings being held for the Chicago- 
Kent, Columbia, DePaul, Illinois Wes- 
leyan, John Marshall, Loyola, North- 
western, University of Chicago, Uni- 
versity of Illinois, University of Michi 
gan and Yale alumni More 
than four hundred attended 
these luncheons, with special programs 


school 


groups. 


lawyers 


being presented at a number of the 
gatherings. These luncheons were ar- 


ranged by the section on younger mem- 
bers activities. 
At two o’clock in the afternoon, seven 


sections gathered for afternoon meet- 


ings, including the sections on real es- 
tate 


poration law, municipal law, law 


law, state statutes, taxation, cor- 
office 
High 
points in the afternoon programs were 
Nathan William MacChesney’s discus- 
the function of the 
real estate deals; Sterling Morton’s dis- 
cussion of federal 


Edmund K 


dations with regard to revision of state 


management and public relations. 


sion of lawyer in 


tax legislation and 


Jarecki’s recommen- 


Judge 


tax laws; a discussion of revision of 


state securities laws, led by Calvin D. 
Trowbridge; discussion of problems in 
municipal law by outstanding speakers; 


consideration of uniform fees for mas- 


ters-in-chancery; and a discussion of 
and 


John 


relations 


Judge 


improvement of public 
for 
Gutknecht. 
At three o'clock, 
the junior bar associations at DePaul 


publicity the bar, by 


teams representing 


and the University of Chi 
first 
Moot 


sponsored by the 


university 
round arguments in 


Court 


cago met in 
the 


le annual Competition 


section on younger 
activities of the Illinois State 
with the University 


members’ 
Bar Association, 
of Chicago winning the argument and 
the right to enter the finals against the 


winner of the Loyola-Northwestern 


contest to be held late The Univer- 
sity of Chicago efending the title 
it won in this competition last year, and 


the contest was enthusiastically at- 
tended. 

At six-thirty in the evening, the Chi- 
cago Bar Association and the Illinois 
State Bar Association 
annual dinner 
the 


President John F. Voigt of the 


joined in their 
the j 
Supreme Court of III 


honoring justices of 
with 


State 


inois, 
association presiding. During the din 
ner hour, the Chicago Bar Association 
glee club, under the direction of John 
D. Black, 


with 


provided musical divertisse- 


ment, the lawyers and 


present joining in the chorus of 


guests 
the 
songs presented. 

Hayes M the 


President Kinney of 


Chicago Bar Association opened the 
speaking progran a brief word of 
greeting, following which Chief Justice 
Paul Farthing spoke on the subject 


“May It Please the Court,” dealing in 
formally and entertainingly witl 
tation of cases to the Supreme ( 


D 1 


Illinois. Pring peaket the eve 


presen 


ourt ot 


ning was President Arthur T. Vander 


bilt of the Amer n Bar Association 
whose address on “Whither the Bar ?” 
was most favorably received 


At eight o’clocl n Saturday mort 


ing, the board of ve 


rnors again cor 
vened in a breakfast meeting at whicl 
time each membe f the board present 
ed a report on tl ection meeting 
which he attended on Friday, outlin 
ing not only the présented but 
the scope of the neral activities of 
his section. In tl way all members 
of the board left the meeting with 


clear picture of what ever ection 1 


doing in carrying forward their vari 


ous progran I activities. Perh ips a 
never before in the history of the As 
sociation, the officers and board of gov 
ernors are no 1 with the 
details of these \ u tivitic 


This close 
organization not only enables the off 
cials of the 
tact their worl but gives to tl 


sections the benefit of the 


Association to keep in cot 


with 





of a group of o! wl ‘onve! 
ant with the entire range of the Ass¢ 
ciation’s activities, thus making f 
greater coordination of effort and avoid 


with thi 


the boar 


ance of duplication. In line 


closer contact, members of 
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GREAT JUDGES ARE THE PHARAOHS 


JURISPRUDENCE... 






WHO BUILT AMERICAN 

































Tue text of American Jurisprudence 
is written largely in the language of the 
courts. In this sense the judges them- 
selves are the true authors of this mod- 
ern text which when completed will 
cover the legal alphabet from A to Z. 
From this fact it derives its great accur- 
acy and compactness of form which 
endears it to the bench and bar. 

Ten volumes are now ready. Its com- 
pletion is progressing within the limits 
of the 49 volume guaranty under which 
volumes in excess of 49 will be furnished 
at half price. 

Have you taken judicial notice of the fact 
that early subscribers always benefit? 
Either Company will furnish full infor- 
mation. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. - Rochester, N. Y. 
BANCROFT-WHITNEY CO. - - 


~ - San Francisco, Calif. 
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time lawyers will join in the Lincoln 
Day dinner of the Peoria Bar Associa- 
In April, the sections will 


are now studying on necessary reot 
ganization of the section structure wit] 
a view toward improving its effective- tion meet 
ness and the adding on of new sectior 
in which members of the As 
have evidenced increasing interest 

The next meeting of the sections w 
be at wl 


at Springfield to draft their reports for 


May 


sociatior 


the annual meeting, in 


R. ALLAN STEPHENS, 


Peoria, in February, at Secretary 


Rhode Island Bar Association Holds Fortieth Annual 
Meeting—Meeting Approves Series of Thirty Broadcasts 
on Legal Subjects—New Rules for Disciplinary Action 
Sponsored by Association Approved by Supreme Court 


HE Fortieth Annual Meeting of the the Supreme and Superior Courts would 
i es Island Bar Association w become Constitutional court with 
held December 6, 1937 with 120 met lude holding office during life o1 
bers present and President Frederick ood behavior, after appointment by the 
W. O'Connell presiding Governor with the advice and consent 

President O’Connell rendered a re of the Senate. This amendment 

port of the major activities of the As- yet be approved by the 1938 session of 
sociation during the year He called the General Assembly and if so, it will 
attention to the fact that the officers of be in order for final approval by the 
the Association had atte pted to secure electorate at the November, 1938, elk 
approval by a second session of the tions. President O’Connell pledged the 


ofhcers to work for its adoption 
sponsored by the The President also call 
A ssociatio1 vhereh both to the | 


Legislature of the Constitutional 
\mendment, 
Island 


fact that there had 


Bar 
fed to Congre and 
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sult of the poll of 


thi \s ciatior na 
° ° cating that the men 
We offer, subject to prior sale, the | oo mn 


following sets— the proposal of th 
*sident of the 
. ' Unite > os es 0 
American Bar Ass'n Journal, United dep a 
rorma 
the 
Court of the 
tates, the 


opposition being reg- 


change the 


American Law Register, structure of mel 
preme 


American Historical Society pene 
nitec 


Department of the Interior Decisions 
relating to Public Lands, 

Florida State Bar Ass'n Journal, 
Harvard Law Review, 


istered by a 
273 to 18 
The President 


called 


also 
attention to 
the fact that 
rules for disciplinary 


new 


Michigan Law Review, 
Virginia Law Register, 


action against mem- 

° ~~ ° = ° a 
Virginia Law Review. bers of the Bar as 
sponsored by this 


\ssociation had been 
adopted by the Su 
preme Court. Under 


@ Prices and detailed infor- 
mation mailed on request. 


these rules, an in 
THE HARRISON COMPANY | ‘sstestzs 
Law Book Publishers 


Atlanta, Georgia 


commit 
undertake 
investigation of com- 
and decide 
they me rit 


of nine 


plaints 
whether 








prosecution or not 
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particularly to the 


If they decide that secution is indi 
cated, one of the members of the com- 
mittee is designate ) prosecute the 
complaint before a hearing committee 


of five, also appointed by tl 
Court, which committee in turn makes 
recommendations to the Court rela 


tion to disciplinary action against the 


le Supreme 


member of the Bar As a result of thi 
new standard of procedure, the Griev 
ance Committ f tl Rhode Isla: 
Bar Association has beet mtinue 


and a Committee on Etl substitute 


for it. 

The approv endation of 
the Associatio1 C en to the action 
of its Committee on Public Relations i 
ponsoring and arranging a series of 
thirty broadcast f fifteen 1 utes eacl 
on Saturd: g whi 
subject or inte r ‘ of tl 
State of Rhod ¢ | ussed b 
prominent members of the Rhode Island 
Bar. It was t Pres 
dent and the Pu Relatio1 Con 
mittee that the se iccol 
plishing good ba 
the State in making tl tunction 
courts and lawyers bett n to the 
public. 

Approval wa en to the rece 
mendation of the mittee on Amet 
an Law Institute f the continuan 
of annotation, at th pense of this A 

ciation ¢ ent 
the La 

The Cr. é f mn 
Ethics re me! 

ents to the | t of tl 
\ssociation in general nformity t 
those recently a ted bv t \mericat 
Bar Associatior irticularly in rel 
tion to lawyers’ | 

The Committe n tl Unlawfu 
Practice of the | reported that it | 
recommended t the Supreme Court 
that a committee be appointed by tl 
Court with authority to summon wit 
nesses before it for the purpose of i1 
vestigating the egal practice of tl 
law and that the Supreme Court 
this matter undet lvisement 

President O’Connel!l and all the ot 
officers rf the \ lat were fr 
elected for another tert f one yea! 
They are as foll President rec 
erick W () Con! First | e-Pre 
dent Herbert M Sherwe | secon 
Vice-President, H ( Sect 
tarv, Fred B. Perkir lreasurer, Ar 
drew P. Quinn cutiv 
Committee, H 

The \s I! | 
bove refe1 \) yer 2 
with an ad es 
Walsh on “H \re Traine 
It was giver AR Satur 
dav event 7 ~ | \ Success 

Idress s thr ) , 1 








es pec 
missi 
Co 


\me 
nA 

ind 
titut 


lustic 





and Vecember, 193 
tion every atu! 


follows : October 


Duty to You,” by 
November 6, 
Client,” by He 
ember 13, “] 
Walter S. |] 
“What Probate 
C. Collins; N 


Courts,” by ( 


cember 4, “‘( 


ernor Robert | ) 
“Following a ( 
Courts,” by TI 


cember 18, “( 

torney General 
Che prog 

“Serving on 


\ttorney 


Wene! 


Vermont Bar 


vec it Sta 
/ 45 P. M. vere 
Your Lawyer's 

H, | dward 
se 1 (Good 
Sherwood Vo 

. . ae 
siand Courts, DY 


November 
Do,” by Tame 


27, “Federal 


38 15 lanu 1 
d “oe . 
} | AY ile 
¢ r¢ 
r | r\ 5 
ee 
\ 9 ‘M ] 
L. Mar 
« h 4 * by 


NEwS OF THE BAR ASSOCIATIONS 


“Ambulance 
by Clarence N. Woolley; 
“Put It in Writing,” by 
Joseph H. Gainer; February 26, “The 
Bar Association,’ by 
O’Connell; March 5, 
James F. Armstrong; 


Perkins; February 12, 
Chasing,” 


February 19, 


Rhode Island 
Frederick W. 
Taxes,” by 
March 12, “Land 

Judge Stephen J. 
‘Mortgages,” by Thomas P. 
March 26, “Making a Will,” by George 
April 2, “Marriage and Di- 
vorce,” by Judge Leonidas A. Pouliot; 
\pril 9, “Accidents,” by Judge Morti- 
er M. Sullivan; April 16, “What Is a 
Hogan ; 


Buildings,” by 
March 19, 


Corcoran; 


and 
Casey ; 


Lurley; 


Corporation,” by Laurence J. 
\pril 23, “The Constitution,” by Daniel 
April 30, “The Legisla- 
It Makes,” by Eugene 
L. Jalbert; May 7, “City Functions and 
Elmer S. Chace; May 
14, “Complicated Laws,” by Judge Wil- 
am W. Moss; and May 21, “Your Per- 
sonal Constitutional Rights,” by 
Llovd Letts. 


HI. Morrissey ; 
ture and the Law 


Ordinances,” by 


Ira 


PERKINS, 


Secretary 


Frep B. 


Association Holds Sixtieth Annual Meet- 


ing—President Black Speaks on ‘‘Professional Econom- 
ics’’—Public Relations Committee A ppointed—A ddress 
on ‘‘The Constitution and Federal Administrative Jus- 


n the t 
Buildit 
5 and 6, 1937 
( 
il re t 
] T se 
n the 
i t 
Uh 
tron 
ociation 
Th 
l¢ i 
\ D1 
ay 
t s | 
sper tl 


Col. O. R. M 


nd intere 


titution and 


° ’>? 
lice , 





Etc. 


GRAVES 


ARTHUR 


resident, Vermont Bar Association 


ered by Hon. Joseph T. Stearns of 
Burlington. 


Phe 


] 


committe 


those by the 


usual reports were 


including Cooperat 
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THE FAIR 
TRADE ACTS 


A. WEIGEL 
Francisco Bar 


By STANLEY 
of the San 
A handbook, fully explaining the Acts 
the various problems and methods of 
distribution they involve. Appendix will 
include complete texts of the forty-two 





state Fair Trade Acts, the Miller- 
Tydings Amendment to the anti-trust 
laws, and legal forms 

While written primarily as a prac- | 
tical guide for business executives, it | 
integrates much material which will | 
be useful to members of the Bar 
Pre-publication price $4.00 
Of the press soon whereupon pric | 


re 
| will be $5.00 
order 


The FOUNDATION PRESS, Inc. 
| 11 South LaSalle Street, Dept. H 
Chicago, Ill, | 


We suggest immediate 








——-WE BUY; 


UNLISTED — INACTIVE 


SECURITIES 


Quotations furnished. Cash bids 
for securities of estates. Statis 
tical data free upon request. 





Send a list of your securities to 
us for appraisal. 
HORACE I. POOLE & CO. 
Incorporated 
25 Broad Street New York, N. Y. 


Telephone Hanover 2-8157-9 


| EUROPE $29 


| to $785: 3d, Tourist. or Cabin Class. High 


















} ly personalized all-expense trips to Eng 
j land France Italy. Salzburg Vienna 
' Riviera, Alps, Germany. Holland. Send for 


new Booklet A. 













TRAVEL 
SERVICE 


ETROPO 





LITAN 


ing Committees working with — the 
American Bar Association. Further 
provision for cooperating with | the 


American Bar Association was made by 


appointing the Board of Managers a 
committee ex officio for this purpose 
Hon. Walter S. Rutland, 
State Delegate to the House of Dele 
gates and member of the Board of Gov 
ernors of the American Bar Associa 
tion gave a the last annual 


meeting and work of the American Bar 


Fenton of 


rep rt on 


Association. 

A Public committee was 
appointed with its duties left for the 
Board of Managers to outline. A com 
mittee was also appointed to consider 
the situation in the State as to 
\id. 

The annual Wednesday 
evening was attended by over 200 mem 


Relations 


| egal 
dinner on 


bers and guests. <A interesting 
program was offered, with after dinner 
talks by his 


George D. Aiken, 


very 


(,overnor 
Buttles 


Excellency 


Mr. Justice 
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to all judges of courts of record and t 
24-page booklet bearing 


Modes of Speech 
Echoing 
Overlapping 
Figures 
Names 
Exhibits 
Indications 
( )bjections 
In general, the booklet deals with « 
proper making of court records by cou 


Until the edition 1 


secure a free copy 


inn 





“Making the Record” 


Recently the National Shorthand Reporters Association issued and distributed 


the above title. 


» all law schools in the United States a 
Some of the subjects treated are: 


Off the Record 
Glossaries 
Quotations 
Foreign Witnesses 
Language Faults 
Appearances 
Speedand Fatigue 


orrect practices in connection with the 
nsel and the reporter. 


s exhausted, any interested attorney may 

on request to 

Joseph Van Gelder 

1an Committee on Publicity 

614 Hall of 
New York City 


Records 








of the Court and Superior 
Judge Charles B. Adams. The prin- 
cipal address was by Hon. Frank J 
Hogan of Washington, who told in his 
inimitable and very entertaining man- 
his in court 


Supreme 


ner of experiences 


trials. 


some 


The following officers were elected 
for the ensuing year: President Arthur 
L. Graves, St. Johnsbury; Vice Presi- 
dents James P. Leamy, Rutland, Neil 
D. Clawson, Brattleboro, Horace H. 
Powers, Albans; Secretary, H. J. 
Conant, Montpelier; Treasurer, Web- 
ster E. Miller, 
Montpelier ; Mem 


St. 





OFFICE 


LAW OFFICE FORMS designed 
Carty, author of 
below with reference 


description of each may be 


to pages of tl 


found 


Tickler and Dispatch Board 
Lawyer's Time Record 
Stenographer’s Time Record 
Desk Charge Book.. 

Cash Journal.. 

Lawyer's Ledger ; 
Lawyer's Efficiency Statement 
Lawyer's Brief Book 
Attorney's Office Docket 
Home Reference Systen 
Voucher Check and 
Legal Form Book 
Letter Form Book 
File Distributor 
tetainer Record 
Dictating Slip... 
Instruction Sheet 
Office Message Sheet 

File Slip 

Telephone Call Slips. 
Judgment Record 

Court Chart 

BOOS FPOFUIGLO seccciscecue 
Standard Practice Manual 


Receipt 


15A, Sheet 
15B. 
15C, 
15D. 
15F. 
15G. 
15H. 
16. 

17. 

18, 


Pays for itself quickly in scientific 
ices. Check list for samples you 
mail to 





RECORDS 


b) 
“Law Office Management,” are listed 


KLIPTO LOOSE LEAF CO. 


MASON CITY, IOWA 


ber of the Board 
of Managers, Paul 
A. Chase, Ludlow. 
H. J. Conant, 


Secretary. 
y Dwight G. Mc- ecrerary 


iat volume where (From Ohio Bar 
Bulletin, Dec. 27) 

On December 
2lst the Public 
Utilities Commis- 
of Ohio 
adopted the fol- 


lowing rule, ef- 


sion 


fective at once 
“(a) All per- 
sons practicing 
before the Public 
Utilities Commis- 
sion of Ohio are 
required to 
attorneys at 
and entitled to 
practice law be- 
fore the Supreme 
Court of Ohio. 
(b) All per- 
sons desiring to 


before 


be 
law 


for serv- 
see and 


charges 
wish to : 
practice 
the 
must first present 
their names and 
licenses, or 
tified copy thereof, 


commission 


a Cer- 








New and Used 


Sold and Bought 
Catalogue will be sent on request. 
ILLINOIS BOOK EXCHANGE 
(Established 1904) 
337 West Madison Street Chicago, Illinois 











Handwriting Expert 


VERNON FAXON 


Examiner of Questioned Docu- 
ments 
134 N. LA SALLE ST. 
CHICAGO, ILL. 


Office Phone 
Central 1050 


Residence Phone 
Wilmette 4145 


Fully equipped laboratory including 
portable apparatus. Examinations made 
anywhere. 








BUYERS of 


Bankrupt or Abandoned 
PLANTS and EQUIPMENT 
Location no obstacle 


IRON & STEEL PRODUCTS, Inc. 
Frank Parker, President 
Chicago (Hegewisch Sta.) Ill. 
“Anything containing IRON or STEEL” 











the State of Ohio 
re they will be rec- 
ognized by or pern itted to practice be- 


to practice law in 


for registration befo 
fore the commission.” 

At the Summer Meeting in 1936 the 
Ohio State Bar Association adopted the 
recommendation of its 
Unauthorized Practice 
effect that since an 
the Public Utilities 
representative capacity is practicing law 
within the meaning of Goodman et al. v. 
Beall et al., 130 Ohio St. 427, because 
from the time an application is filed ev- 
erything is part ct 
Public Utilicies 
quested to restrict practice the 
commission to at In 
compliance with the resolution the com- 
mittee authorized its chairman, Joseph 
L. Stern of Cleveland, to draft a sug- 
gested rule and transmit the same to 
the commission. The rule adopted by 
the commission is identical with the one 
presented by Mr. Stern on behalf 
his committee. 


Committee 
of Li 


appearance 


on 
the 
before 
in 


iw to 


Commission a 


tne official record, 


the Commission be re- 
before 


attorneys law. 


of 


(From New Jersey Law Journal) 
The General Council of the New Jer- 
sey State Bar Association 
held voted its ap- 
proval of the proposed rules to be sub- 
mitted to the Supreme Court for the in- 


tegration of the New Jer 


Bar. 
The proposal, which the whole- 
hearted support of Arthur T. Vander- 
bilt, President of the American Bar As- 
sociation, would become effective July 1, 
1938. na 


at a meeting 


7 297 
L93/, 


December 4 


sey 


h- 
nas 








